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QUESTIONS PRESENTED 


Can a single indictment properly contain two separate and 
schemes to defraud and conspiracies to defraud, when some 
defendants to one scheme and conspiracy or different from 
connected with other scheme and conspiracy? 

Can an un-indicted co-conspirator named in the Govermment 
particulars be used as a witness at triel for the purpose 
ing the indicted co-conspirator by his testimony? 

Was there, at the trial, sufficient evidence presented to 
conviction? 

Was the prosecutér's misconduct prior to and during trial 
the appellant was deprived of a fair hearing? 
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THE SUPERSEDING INDICTMENT WAS IMPROPER 
IN THAT IT COMBINED TWO SEPARATE AND DISTINCT 
ALLEGED SCHEMES AND CONSPIRACIES. .... e+e 


A. THE INDICTMENT IS FATAL AND THE TRIAL WAS 
IMPROPER AS TWO CONSPIRACIES ARE ALLEGED. . 


B. THE TRIAL COURT COMMITTED ERROR BY DENYING 
APPELLANT KENT'S MOTION 8OR SEVERANCE 


C. THE TRIAL COURT COMMITTED ERROR BY DENYING 
APPELLANT KENT'S MOTION IN ARREST OF JUDGMENT 
AND FOR ACQUITTAL NOTWITHSTANDING THE VERDICT. 


THE INDICTMENT WAS RENDERED VOID BY THE PROSECUTOR'S 
ATTEMPTED AMENDMENT BY A BILL OF PARTICULARS ..... .~ 


THERE WAS INSUFFICIENT EVIDENCE TO CONVICT APPELLANT 

KENT OF EITHER FRAUD OR CONSPIRACY IN CONNECTION 

WITH TAT OR VMI. 2 2 ee ee eee er ee eee eee ee 

THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTION FOR 

A NEW TRIAL BASED UPON PROSECUTORIAL MISCONDUCT THROUGH- 
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JURISDICTIONAL STATEMENT 


On August 24, 1964, appellant M. Thomas Kent was charged by in- 


dictment with ten counts of fraud in the offer and sale of securities, 


in wiolation of 15 U.S.C. 77q(a), and with one count of conspiracy to 
commit offenses in violation of 18 U.S.C. 371 (See Indictment). After 
trial by jury beginning January 25, 1965, and ending February 18, 1965, 
appellant Kent was found guilty on five counts of the indictment (Tr. 
3356-57). On May 21, 1965, appellant was sentenced to four months to 
one year and a day in prison on each count. The sentence was concurrent. 
On October 4, 1965, the sentence was reduced suspending the imprisonment, 
placing appellant on three year probation, and fining him One Thousand 
Dollars on count eight. Notice of appeal was filed on May 25, 1965 (See 


notice of appeal). 


STATEMENT OF THE CASE 


On August 24, 1964, appellant, M. Thomas Kent, Darwin Charles 


Brown, and Ralph H. Whitmore, were charged in an 1l-count indictment 
with 10 counts of scheming to defraud investors by the offer and sale 

of securities of two corporations. And, with one count of couspiracy in 
the offer and sale of those securities. The ccgporations were known 

as Inter-American Timber Corporation (hereinafter referred oles IAT) 
and Venezuela Mines, Inc. (hereinafter referred to as VMI). The first 
nine counts of the indictment charge fraudulent offers and sales of 
securities of IAB in violation of 15 U.S.C. 77q(a); Count X charges 
the same offense, but with respect to VMI. Count XI charges + conspir- 
acy, in violation of 18 U.S.C. 371, and contains all of the allegations 
set forth in the previous 10 counts as well as specified overt acts. 


The first 10 counts also reallege all of the acts set forth if Count I. 


Previously, appellant and the same individuals had been dharged in 
a two-count indictment with the unlawful offer and sale, and donspiracy 
to offer and sell, of securities of VMI only. That indictnent was 
returned in March, 1964. Slightly prior to that time, but during that 
month, Brown and Whitmore had been charged in a 10-count indichnent 
with similar offenses involving only IAT. | 

In August, 1964, the original indictment involving Brown ea 
Whitmore (only concerned with IAT) and the second indictment dnvolv- 
ing Brown, Whitmore, and Kent (only concerned with VMI) were in effect 
consolidated when the government sought and obtained a superseding 
indictment - the one appellant Kent was convicted under. The supersed- 
ing indictment was returned by a Grand Jury different from the one which 
returned the previous two indictments. Interestingly, the first Grand 


Jury, which did not indict appellant Kent for offenses involving IAT, had 
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had all of the records and mimite books of IAT before it. Those books 
and records showed appellant Kent to be president of the corporation 
and that he issued all of the stock of the corporation. The Grand 
Jury that returned the superseding indictment charging Kent with 
offenses involving IAT, had only one witness presented to it and con- 
sidered the casesfor such a short period of time that it is obvious 
that the information presented to the first Grand Jury was not before 
the second. 
Inter-American Timber Corporation 

Appellant Kent first met Joseph Harris in April or May of 1958 
(Tr. 771). Thereafter, in 1959, a Mr. Hand and appellant Kent agreed 
to attempt to put Harris in touch with security brokers who might be 
able to help Harris tur his lumber concessions in Surinam into a 
lumber-producing business (Tr. 770-3, 2450-7, 2781). Harris agreed that 
if the project got off the ground through Hand's and Kent's contacts, 
they were to receive a "finder's fee." (Tr. 2179). In other words, the 
sole interest in IAT that eppellent Kent and Hand haa was that of ais. - 
féader’s fee. At trial, as the evidence developed, it was disclosed 
that appellant Kent's actions were consistent with an attempt to protect 
his right to a finder's fee; that he neZther sole stock in IAT nor re- 
ceived any benefit from the stock which was sold; and, only stood to 
profit if the project became e money-making, lumber-producing operation 
Tr. 2180-1, 2182, 45-53, 200-16). 

In the Spring of 1959, appellant Kent notified Whitmore of the 
Surinam timber possibilities (Tr. 770-%)3 At that time, Whitmore 
was a salesman employeg by a security brokerage firm in the District of 


Columbia (Tr. 616-20). Co-appellant Brown was legal counsel for that 


company (Tr.617). On Brown's advice, Mr. Stanford, who owned the brokerage 


firm, sent Whitmore to Miami, Florida, to secure additional information 
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from Harris (Tr. 24). Appellant Kent attended the meeting in Miami 
where it was again understood that he and Mr. Hand would secetie 
a finder's fee if the venture obtained the necessary financirg to begin 
operations (Tr. 24-8, 770-80). While in Florida, Harris provided 
Whitmore with a long, involved, and detailed statement of Harris' 
corporation named Surinam Timber Corporation. That statenent reflected 
ownership of 125,000 acres of timberland (Tr. 311; defendants" Ex. 1). 

Obviously, appellant Kent relied upon Harris' oral atatenent that 
he had 125,000 acres of timberland under concession in Surinam when Kent 
informed Whitmore of the business venture. Also, ‘vhitmore must have 
relied upon this and the later brochure furnished by Harris when he left 
Stanford's employment to seek independent financing (Tr. 325-30). In 
this regard, Whitmore sought Brown's hely in forming IAT for the purpose 
of obtaining financing of the Surinam timber concessions (Tr. 327-9). 
These events occurred in November, 1959 (Tr. 326). 

Whitmore next sought Brown's help in incorporating IAT ani prepar- 


ing a registration statement for filing with the United States Securities 


and Exchange Commission (SEC) (Tr. 326, 330, 2539-41). Beginaing on 


December 30, 1959, Whitmore sold 12,500 pre-incorporation shares of IAT, 
at $1.00. per share, to his former customers (Tr. 354): W.dJ. Troup, 
Donald Cooke, and John Suggs (Tr. 538, 1441, 727). Whitmore introduced 


one other investor to IAT, Edgar Pfeiffer (Tr. 966). However, it appears 


that the money which Pfeiffer invested went directly to Whitnore instead 
of as with the other money, into the account of IAT (Tr. 433-5). Appellant 
Kent received no commission from these sales (Tr. 203-9, 2558). More- 
over, Kent's request for a finder's fee at this juncture was denied by 


IAT as being premature (Tr. 2180-1). 


There is nothing in the record of this case at this point that 
indicates that appellant Kent had done anything to procure the sale of 
IAT stock. (See Transcript) 

In the early part of 1960, Whitmore informed Brown that he coud 
obtain the necessary financing from a group directed by a Mr. John 
Steelman (Tr. 2580-3). Whitmore requested Brown to prepare a financial 
bwochure for the purpose of negotiating with the Steelman group 
(Tr. 2581). Bown, with the help of Whitmore and Harris, prepared such 
@ brochure and prefaced it with a warning in large letters, "PRIVATE," 
and "PRO FORMA" (Government's Ex. 7). Appellant Kent, who had long 


worked as an accountant, went over the brochure and made certain correct- 


ions in arithmetic (Tr. 1339-47, 1380, 2183, 2312, 2491-3). 


After Whitmore's negotiations with the Steelman group had terminated 
without success, Brown wesigned as president of IAT (Tr. 2618, 2643-6). 
Appellant Kent then became president of the corporation (Tr. 2185). 
Appellant Kent then attempted to put IAT in order by signing and sending 
stock to those that had previously invested in the corporation; by send- 
ing stock to Harris in a form of repayment for Harris’ trip to Washington, 
D.C. during the steelman negotiations; and, by sending Harris a telegram 
requesting a 30-day option in a lastéiitch attempt to gain financing for 
the timber project (Tr. 2465-67, 1321-2, Government's Ex. 53). 

The Goverment states, in its brief filed in No. 19,460, Brown v. 
United States, that Whitmore had called Harris and requested Harris to 
send a telegram, which he did, stating that Surinam Timber Corporation 
had $6,000,000 in back orders (Brief, p.8); that the telegram was false; 
and, that appellant Kent knew it. Also, that appellant Kent knew that the 


assets listed in the previously-mentioned brochure were false (Brief, p.7). 
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And, that this was all part of the scheme by appellant Kent to conspire 


with co-appellant Brown and Whitmore to defraud investors Troup, Cooke, 


Suggs and Pfeiffer (Brief, Pp. 6-90). Yet, all of the eviderce points 

to the facts that appellant Kent did not knew that Whitmore tad requested 

the telegram or that it wes ¥alse; that appellant Kent did nett use the 

telegram in any way in securing financing; that appellant Kertt was not 

an officer, director or stockholder in IAT when stocks were 014; that he 

did not benefit in any way from the stocks which were sold; thet he did 

not negotiate with the Steelman group or any other proposed investors 5 

and, that he only became president of the Ve eee gre! Wad Ey : 

after all investments were made, in what must have been @ prespe wk 

business. Lastly, the evidence establishes that appellant Kent could 

not have possibly prospered in the IAT enterprise unless the enterprise 

itself succeeded in financing Surinam Timber Corporation in the successful 

cutting, sawing, and selling of lumber (See Transcript). 
Appellant Kent was found guilty on Counts V, vI, VIII, x and XI of 


the indictment (Tr. 3358). Counts, V, VI and VIII dealt only with IAT. 


Venezuela Mines, Inc. 


When appellant Kent became well-acquainted with co-appellant Brown 


in connection with placing Whitmore and Harris in contact with each other 
for the IAT venture, appellant Kent became determined to initiate final 
action on a diamond and gold mining venture that he had long deen 
connected with (Tr. 2065-91). This was his first opportunity to forward 
the diamond and gold mining venture as he was now acquainted with an 
attorney that was a partner in a respected lew firm and who was versed in 


security matters (Tr. 1884-89). . 


Appellant Kent had worked as an accountant and general business agent 
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for large business firms in the Near East, South Pacific, and South 
America which had dealt in prospecting, extracting, and processing of 
such materials as oil and minerals (Tr. 1850-63). In 1954, appellant 
Kent was employed in Venezuela by the Cerro de Pasco Copper Mining 
Corporation (Tr. 1859). While so employed, he prospected on his own 
time for diamonds and gold on the Icabaru and Paragua Rivers (Tr. 1866). 
While so prospecting such areas, he actually recovered diamonds and gold 
by employing various methods such as the "placer," "sluice," and "diving" 
(Tr. 1866-70). Appellant Kent employed natives to help him, but also 
participated - even in the diving (Tr. 1866-70). 

While in Venezuele he met a Mr. Robert Traub, who he had previously 
known, and, who was then working for the United States Steel corporation 
in iron mining (Tr. 2067). Mr. Traub had already applied for and 
received diamond and gold mining concessions from the Venezuela government; 
the concessions were in the same areas where appellant Kent had been 
prospecting (Tr. 2068-70). Mr. James P. Hea, a geologist, had also 
worked the same area; when his reports became known to appellant Kent 
and Traub, they all agreed to meet in New York City to discuss the 
possibility of combining their efforts and forming a company to extract 


the known minerals on a commercial basis (Tr. 2083-4). Thereafter, in 


May, 1960, they met in New York City with a Mr. Russell Bryan, a consulting 


mining engineer, who had worked on the original Kent-Traub project 
(fr. 1734). They all, appellant Kent, Traub, Hea, and Bryan, agreed 
that the project was commercially feasible; and, Mr. Bryan agreed to 
advise them and to.assist in raising capital (Tr. 1717, 2084, 2093). 

Hea and Traub: formed a venezuela corporation, Minera Uraima, S. A., 
which acquired the! Traub concessions (Tr. 1881). No where in the trial 


of this case did the government contend or try to prove that the stated 


concessions were not in fact owned by Minera Uraima, S A., or that such 
concessions were not rich in diamonds aa gold (See Transcript). 
Appellant Kent next requested co-appellant Brown to incorporate VMI; 
appellant Kent paid Brown a $1,250 retainer for such purpose (Tr. 2644). 
Appellant Kent then intended to travel to Venezuela for the purpose of 
merging VMI with Minera Uraima, S. A (Tr. 1881). VMI was set if and 
incorporated for the purpose of obtaining capital to purchase equipseist 
and supplies to start the necessary dredging operation (Tr. 1889-81). 
Appellant Kent wanted Brown to accompany him to Venequela for the 
merger meeting, but was unable to pay the expenses of such a Mane (Tr. 1932). 


As @ resalt, Whitmore, who then had an existing brokerage firm,' was called 


in and he contacted Pfeiffer (Tr. 964-5). Appellant Kent explained to 


Pfeiffer that VMI needed money to travel to Venezuela to acquire the 


concessions; on this basis, Pfeiffer agreed to advance $5,000 as an initial 
outlay for the expenses of the trip. It was also understood that Preiffer 
would receive stock for his contribution if the merger succeeded (Tr. 
2120-5, 467, 898). 

Appellant Kent, Brown, Whitmore, and Pfeiffer travelled to| Caracas, 
Venezuela, in the latter part of 1960, and met with Hea and Traub (Tr. 


2654, 1932). In Caracas, a merger agreement was put into rough) form after 


Pfeiffer, Puown, and appellant Kent studied the documents granting the 


concessions (Tr. 2659-64, 2133). Pfeiffer was elected a director of the 


merged corporations (fr. 899-913). 

When co-appellant Brown returned to the United States, he put the 
rough merger agreement into final form and, on February 1, 1961, it was 
signed by Traub and Hea on behalf of Minera Uraima, S. A (Defendants' 


| 
Exhibit 14). In March, 1961, appellant Kent proceeded, along with co- 


appellant Brown, to distribute pro forma brochures on the new venture 


(Government's Exhibit 19)(Tr. 142, ahah, 2h25, 29h0-5h.). 

With regard to VMI, the government first contended that the mailing 
of the brochure was in violation of the law in that it fraudulently 
indicated that VMI owned diamond and gold concessions in Venezuela 
(Indictment, Count X). In this regard, the actual merger agreement 
was presented in evidence and unqualifiedly stands as proof of VMI's 
ownership of diamond and gold concessions in Venequela (Defendants' 
Exhibit 14). Faced with this, the government argued that a merger never 
existed because a condition precedent was not met by VMI (Govermment's 
brief in No. 19,460, pp. 9-10). This was an improper position that was 
never corrected by the Court in that, if what the government states was 
true, it would still not void the merger unless the principals of Minera 
Uraima, S. Al elected to rescind. 

The next government contention, as set out in Count X of the 
Indictment, was that the brochure fraudulently evaluated the worth of 
the value of the congessions. However, all of the evidence was to the 
direct opposite effect and was strong and uncontradicted (Tr. 2699, 
2704-5, 2741, 2737, 2713, 2778). 

Other than the trip to Caracas, Venezuela, appellant Kent received 
no remuneration for his efforts with VMI. Appellant Kent was also found 
guilty on Count X, which deals only with WMI, and on Count XI, which 


deals with both IAT and VMI. (Tr. 3357-8). 


STATUTES INVOLVED 


Securities and Exchange Act § 17(a) (Act of May 27, 1933, ¢.38, 


48 Stat. 84, as amended, 15 U.S.C. § 77q(a)). 


Act of June 25, 1948, c. 645, 62 Stat. 701, 18 U.S.C. § 371. 
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STATEMENT OF POINTS 


Sento i 
1. The superseding was improper and void in that it combined two 


separate and distinct schemes of fraud and conspiracy that involved 
some $e s supposedly connectéd with one scheme and conspiracy but 
not with the other. | 
2. The indictment wes in effect improperly amended in that the prosecutor 
named un-indicted co-conspirators in the bill of particulars hen ordered 
to supply the names of co-conspirators who were referred to as "unknown" 
in the last count of the indictment. At trial, this tactic worked 
prejudices on appellant Kent as one of the un-indicted co-conspirators 
testified against him. Because the witness was named as a co-honapizator 
in the bill of particulars, appellant Kent could not disassociate 
himself. The rules of evidence provide that the statement of tine conspir- 
ator is binding on the other. In fact, the trial judge gave instructions 
to this effect. 

By reason of what wes stated in the bill of particulars the indict- 


ment in this case became void, 


| 
| 
3. There was not sufficient evidence to submit the case presented 


| 
against appellant Kent to the jury and, by so doing the court made a 
reverseable error. Appellant Kent contends that there must be ‘some 


showing of criminal activity which there was not. d 


4. That Bae misconduct prior to and during trial was grave 


and prejudicé’to appellant Kent. In this argument appellant Kent adopts 


the argument of co-appellant Brown, Brown v. United States, appellate 
No. 19,460. 
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SUMMARY OF ARGUMENT 
i. Kotteakos v. United States, 328 U.S. 750 (1946) provides that two 


or more conspiracies that involve some persons that are unrelated 


in action or endeavor to the others, even though one person may be common 


pond th. 
to the conspiraceés may be like in kind, cannot be combined in a single 


indictment. The reason for this rule is just and plain: An intermediary 
may scheme or conspire for some purpose with a number of unrelated persons 
who are unknown to each other. To indict one of those persons for 
conspiracy with the others would put a hard burden on the individual 

as that individual would be held for the crimes of the others. 

2. & bill of particulars is for the purpose of clarifying or supplying 
additional facts. It cannot be used to indict as was done here. The 
Prosecutor here listed persons, that were steted to be unknown by the 
grand jury, as co-conspirators in the bill of particulars. Then, the 
prosecutor used one of those persons in trial and leter received an 
instruction from the trial court that co-conspirators statements are bind- 
ing on the others. This procedure violated appellant Kent's Gonstitutional 
rights as shown in Russell v. United States, 369 U.S. 749 (1962). 

3- There should have been sufficient evidence of guilt presented at trial 
prior to submission of the case to the jury. Also, included within the 
sufficiency of evidence, there should have been some evidence that appellant 
Kent set out to or deliberately defrauded the individuals named in the 
indictment. There was no such evidence presented. On the contrary the 
evidence was in the opposite direction and pointed more to unfortunate 
business failure. 

4, Appellant Kent adopts the argument of co-appellant Brown, Brown v. 
United States, appellate No. 19,460, regarding the misconduct of the 


prosecutor both before and during trial. Appellant Kent contends that the 


| 
actions of the prosecutor, as set-out in Brown brief, were prejudicial 
to him to the same extent as Brown and that as a result he was, deprived 


of a fair trial. 


ARGUMENT 
I 
THE SUPERSEDING INDICIMENT WAS IM- 
PROPER IN THAT IT COMBINED TWO 
SEPARATE AND DISTINCT ALLEGED 
SCHEMES AND CONSPIRACIES. 

The government argues in No. 19,460, Brown v. United States, that 
the superseding Indictment properly consolidated the predecessor 
Indictments (Brief, pp. 44-5 ) on the ground that Rule 13 of the Federal 
Rules of Criminal Procedure permits consolidation if the offenses and 
defendants "could have been joined in a single indictment." This begs the 
point in that the question is whether two separate and distinct schemes 
to defraud and to conspire to defraud can be combined in a single indict- 
ment. There is a distinction with a vast difference in that ss appellant 
Kent were charged under two separate indictments that were consolidated 
for trial, the jury would have had a choice if they believed that he was not 
Guilty of one or the other. But, under the Indictment in this ‘case 7 
appellant Kent was charged with what amounted to two schemes and two 
conspiracies that were so intermingled by adoption from Count to Count 
that the jury had no choice. In other words, if the jury in this case 
concluded that appellant Kent was guilty of fraud and Sobiiireny in 


connection with VMI, then, under the Indictment, it had no choice except to 


find him guilty of fraud and conspiracy in connection with IAT | . 


A. The indictment is Fatal And The Trial 
Was Improper As Two Conspiracies are 


Alleged. 
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The government in its Bill of Particulars named three co-conspirators 
which were alleged; to be unknown to the Grand Jury. They were Harris, 
Hae, and Traub. There was not the slightest indication at any point 
in the proceedings that Harris (IAT) kmew, had heard of, or was even 
slightly concerned with Hae and Traub (VMI), or vice verse. In 
Kotteakos v. United States, 328 U.S. 750 (1946), the Court held that a 
single conspiracy is not proven when the evidence shows numerous 
conspiracies, involving different individuals. That is, one individual 
cannot be held to be conspiring for a single purpose with a number of 
other individuals, even though the acts may be identical between the 
parties, if those other individuals are unrelated and unknown to each 
other. In this case, the government was bound by its Bill of Particulars 
naming Harris, Hae and Traub as co-conspirators. It is also bound by 


Count XI of the Indictment, which incorporates the previous ten counts, 


wherein it is alleged that appellant Kent conspired to defraud in IAT 


and VMI. Naturally, the ,conspiracy in IAT involved Harris; likewise, 
geo ne in VMI involved Hae and Traub. Obviously, Harris and 

Hae and Traub were not conspiring with each other. This was known by 
the government and, probably, by the Grand Jury when the cases were 
presented. This is also exactly what Kotteakos prohibits, that is, 
combining two separate and distinct allegations of crime in a single 
count of an indictment so that if the defendant is found guilty of one, 
the jury must necessarily find him guilty of the other. This is the 
distinction with a vast difference. See also: United States v. Russano, 
257 F.2d 712 (2a Cir. 1958); United States v. Agueci, 310 F 2d 817 (2a Cir. 
1962); Canella v. United States, 157 F.24 470 (9th Cr. 19h6); Daily v. 
United States, 282 ¥.2da 818 (9th Cir. 1960); Rocha v. United States, 288 


F 2a 545 (9th Cir. 1961). 


B. The Trial Court Committea Error | 
By Denying Appellant Kent's 
Motions for Severance. | 
— ce 


Appellant Kent moved to sever Counts I - IX from Count x and to 
dismiss Count XI (See Docket Entry November 9, 1964): the notion was 
denied. Appellant Kent agrees with co-appellant Brown that theoretically 
these counts could not be severed in that all counts after the e first 
adopted the language in Count I which mentioned both IAT and ver. See 
co-appellant Brown's brief in No. 19,460, Brown v. United Staves, p. 45. 
However, the Trial Court should have recognized from the notion, and 
committed error in not doing so, that the Indictment was fatally drawn 


and, thus, should have dismissed all counts. 


At the same time the motion to sever was made, appellant Kent moved 
to inspect the Grand Jury's minutes for the purpose of determining 
whether sufficient evidence had been submitted to that superseding 
Grand Jury. As stated in co-appellant Brown's brief, p. 46, the super-~ 
seding Indictment only came about after Brown refused to go along with 
the consolidation of the predecessor Indictments. All of this vas known 
to the Court below at the time the motion to sever and to inspect Grand 


Jury minutes was argued. In the light of all of this, the Tried Court 


could have - and should have « inspected the superseding Grand Jury's 
minutes. If he had done so, the error would have undoubtedly been cured at 
that point, for one of two reasons: The Court would have either realized 
that there was insufficient evidence or that there were tyo separate 

and distinct acts of criminality presented to the Grand Jury. gem so 
much cause to look deeper, the Court below limited itself to asking 


the prosecutor the following question: | 
| 
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Did you present just the transcript of the 
testimony before the other Grand Jury to the 
new Grand Jury, or did you re-present the 


case. 
When the prosecutor replied that she presented a live witness in addition 
to the transcript, the Trial Court questioned no further. 
It is submitted that everything that could have been presented 
by the defense was presented at the above-mentioned argument. Such a 
presentation should have caused further inquiry on the part of the Court 


below. That it did not resulted in appellant Kent's being extremely 


prejudiced at trial;and constitutes reversible error. Kotteakos v. United 


States, supra; United States v. Socony-Vacuum 011 Co., 310 U.S, 150 


(1940); United States v. Proctor & Gamble Co., 356 U.S. 677 (1958); 


Nordlinger v. United States, 24 App. D.C. 406, 70 L-R-A. 277; United 
States v. Russano, supra. 

Even though not directly concerned with the sufficienty of the 
Indictment itself, it is interesting to note that this problem concern- 
ing double frauds and double conspiracies being charged in single 
counts could have been cured by appropriate instructions by the Trial 
Court at the conclusion of the trial. Had the Trial Court followed 
Kotteakos, he would have been compelled to instruct the jury that if 
they found separate acts of scheming to defraud and separate acts of 
conspiracy, then they could not find appellant Kent guilty under the 
Indictment as drawn. 

C. The Trial Court Committed Error 
By Denying Appellant Kent's 
Motions in Arrest of Judgment and 


For Acquittal Notwithstanding 
The Verdict. 


Gabi maar 


The Trial Court. erred in not granting appellant Kent's motions in 


arrest of judgment and for acquittal notwithstanding the verdict, filed 


(26) 


pursuant to Rules 34 and 29 of the Federal Rules of Criminal Procedure, 


respectively. The reasons are set forth in parts "A" and "B" of this 


argument, and rest mainly on Kotteakos v. United States, cura. 

Perhaps appellant Kent should have brought his motions after judgment 
Pursuant to Rule 12 of the Federal Rules of Criminal Procedure, which 
provides that motions to dismiss for lack of jurisdiction may be 
brought at any time during the pendency of the proceedings. Gendron v. 
United States, 295 F.2a 897 (8 Cr. 1961). ‘The reason for this is 

that appellant Kent believes and strongly urges that a fatal indictment 
deprives the Court of jurisdiction. In this case, the Indictment is 
patently fatal. 


II 
THE INDICIMENT WAS RENDERED VOID 
BY THE PROSECUTOR'S ATTEMPTED 
AMENDMENT BY A BILL OF PARTICULARS. | 
The Indictment names appellant Kent, Brown and Whitmore , and 
"other persons to the Grand Jury unknown" as co-conspirators (Indictment, 
Count XI). Appellant Kent has no quarrel with this mode of pleading. 
Prichard v. United States, 181 F.2d 326 (6th Cir. 1950). However, the 
identity of those unknown persons cannot later be supplied in @ Bill 
of Particulars by the prosecutor for use at trial. Russell 7 United 
States, 369 U.S. 749 (1962); Van Liew v. United States, 321 F, 2a 664 
(5th Cir. 1963); United States v. Spector, 326 F.2d 345 (7th Cir. 19€3). 
And, that is precisely what happened here. : 
Appellant Kent does not contend that the mere filing of 8 Bill of 
Particulars is prejudicial. of course, a Bill may be sought and filed 
when only clarifying matters are involved. Wong Tai v. United States, 


273 U.S. 77. The problem here, however, is that the Bill effected a 
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change of substance. While no prejudice need be shown in such a 
situation, Russell v. United States, supra, here the error was com- 
pounded as actual prejudice occurred. 


In the Bill of Particulars, the government named three unin- 


dicted co-conspirators - Harris, Hae and Traub.2/ At trial, the 


prosecutor referred to Harris as a co-conspirator (see, e.g., Tr. 1323, 
3247). And, the Trial Court's charge to the jury contained the 
following statements concerning co-conspirators, which, admittedly, 
includes Harris (Bill of Particulars): 


Going on further, where several persons have been 
found by a jury to have combined together for the 
same illegal purpose, the declarations made by 
one of them during the active pendency of the 
illegal enterprise and in furtherance of the 
common objectives, is not only evidence against 
himself but is evidence against the other conspir- 
ators, who, when in combination it is proved are 
as much responsible for such declarations and 
acts as if committed by themselves. 


et % 


However, once you, *** , have determined that a 
particular defendant was a member of the conspiracy, 
you may then consider as if made by him the state- 
ments and declarations of other co-conspirators, 
made in furtherance of the conspiracy and during 
its existance as alleged. 

(fr. 3310-11). 


With regard to, Harris, probably one of the most damning things that 
he testified to was that the telegram concerning back orders of lumber 
was false. Tie this one statement in with the Court's charge concerning 


statements of co-conspirators, then the prejudice is manifest and needs 


a 


= Sekai rr eer — 


no further argument. 


i/ See fn. 9, p. 48, of co-sppellant Brown's brief in No. 19,460, regard- 
ing the Grand Jury's knowledge of the allegedly unknown co-conspirators. 


III 


THERE WAS INSUFFICIENT EVIDENCE TO 
CONVICT APPELLANT KENT OF EITHER 
FRAUD OR CONSPIRACY IN CONNECTION 
WITH IAT OR VMI. 

Appellant Kent testified that his sole interest in Inter-American 
Timber Corporation was that of a finder's fee for introducing Harris 
to security experts (Tr. 2179). There was nothing to contradict 
appellant Kent either by his actions or his statements throughout 
the entire proceedings below. Appellant Kent hoped that » by introducing 

| 
Harris to the "right people," Harris would gain money to start his lumber 
mill. There was no reason for appellant Kent to doubt Harris’ statements 
that Harris had 125,000 acres of timber land under concession in’ Surinan. 


Even if appellant Kent did doubt this, which the record does not 


indicate, it would appear that appellant Kent would still be entitled 


to rely on a security broker to check into the veracity of the statement 
before proceeding with sales. IAT, which was formed at the request of 


Whitmore, was a corporation that operated without the aid or benefit of 


appelient Kent. When stocks were sold for that corporation, appellant 
Kent was not an officer, director, or stockholder. He received ho 
commissions from the sale of IAT stock (Tr. 203-9, 2558). He aia 
request a finder's fee after stocks were sold, but this request was 
denied by IAT as being premature (Tr. 2180-1). He did not participate 
in any negotiations for the sale of IAT stock with any groups 5 nor did 


he procure sales from any individuals. 


After all stock was sold and it appeared that there was littie 
chance of financing Harris' corporation in Surinam, appellant Kent aia 
what he would consider undoubtedly, with hindsight » to be a foolish 
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thing. He stepped in and became president of the corporation after 
co-appellant Brown resigned. This was an honest, but desperate, 
attempt to save what he felt to be a prosperous venture if it succeeded. 
As president, he signed the stock that should have been iseued long 
before and sent a telegram to Harris asking for additional time so 
that financing arrangements could be made. As stated, it was probably 
& foolish thing for him to do. But, it was a way of protecting what he 
believed to be his - a finder's fee. 

Venezuela Mines, Inc. produced a situation that could not possibly 
cast appellant Kent in a bad light. He attempted, and succeeded 
in forming a corporation which merged with a Venezuela corporation 
actually holding extensive diamond and gold mining concessions. The 
only investor in this enterprise was Pfeiffer, who knew that he was 
advancing money for a trip which he koped would result in returning 
him a fortune. [Even Pfeiffer must have realized that diamond and 
gold mining is a risky proposition, et beat. -However, in this case 
concessions were obtained through merger and Pfeiffer was made a 
Girector. Because the whole deal was legitimate, above Board, and 
consumated in Pfeiffer's presence, it's interesting to speculate as to 
what Pfeiffer would have realized if the venture had gotten off the 
ground. Like so many other legitimate efforts in business » it lacked 
financing and failed. After all » Doctor Howard Mayerhoff, head of the 
geology department at the University of Pennsylvania, and an expert 
in mineralization in Venezuela, felt that the $100,000,000 valuation 


of the diamonds and gold listed in the VMI brochure was within "the right 


order of magnitude." (Tr. 2741). 


Perhaps the most unfortunate thing that heppened to appellant Kent 


is that, coincidentally, Whitmore became involved in the IAT venture 
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that Kent first heard of, and the VMI venture that Kent instituted. 
And, appellant Kent put his trust in Whitmore in both instances. 
Whitmore is the only individual that pleaded guilty (Docket Ext ry 
of January 7, 1965). | 
As shown above, there was insufficient evidence against appellant 


Kent to submit his case to the jury. For that reason, his motion for 


a directed verdict should have been granted. Neely v. United States, 

80 U.S. App. D.C. 187, 150 F.24 9775 United States v. Mattimore, 112 
ee se + a ar 

F.Supp. 507, aff. in part and reversed in part, 94 U.S. App. D.C. 268, 


215 F 2a B47. | 


IV 


THE TRIAL COURT ERRED IN DENYING 
APPELLANT'S MOTION FOR A NEW TRIAL | 
BASED UFON PROSECUTORIAL MISEONDUCT | 
THROUGHOUT THE TRIAL. 

Appellant Kent adopts the argument of co-appellant Brown in No. 19,460, 
| 


Brown v. United States, Brief, Pp. 19-39; Reply Brief, pp. 1-11. 


CONCLUSION 


| 
For the foregoing reasons, it is respectfully submitted that the 


judgment of conviction entered below should be reversed. 


Respectfully submitted,| 


H Thomas Sisk 

M. Michael Cramer 
Executive Building 
15th & L Street, N.W. 
Washington, D.C. 


| 
Counsel for Appellant Kent 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented in addition to those stated in the Government’s 
Brief filed in connection with Appellant Brown: 


1. Whether there was a prejudicial variance between 
the indictment and proof where the evidence established a 
single conspiracy to defraud and where the variance 
claim is based on matters outside the evidence and issues 
presented for the jury’s determination? 

2. Whether there was any irregularity or misconduct 
in obtaining the superseding indictment where the matter 
was fully aired in the court below and that court squarely 
rejected the contention? 

8. Whether the evidence which showed that Kent know- 
ingly participated in the conspiracy and scheme to defraud 
was insufficient as a matter of law to support his con- 
viction of conspiracy and substantive fraud offenses? 


Introduction 

Counterstatement of the Case .... 
Statutes and Rules Involved 
Summary of Argument 
Argument: 


I. There was no prejudicial variance between the indict- 
ment and the proof because the evidence established 
a single conspiracy to sell securities through the em- 
ployment of a fraudulent scheme. ..... 


. There was no irregularity or misconduct in obtaining 
the superseding indictment in this case 


. The evidence was sufficient to support the verdicts 
of guilty against Kent on the substantive fraud counts 
and the conspiracy count 


Conclusion 
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In addition to those cited in Government’s Brief filed in con- 
nection with Appellant Brown, the Government relies on the fol- 
lowing cases: 


Bearden v. United States, 320 F.2d 99 (5th Cir., 1963), 
cert, denied, 376 U.S. 922 (1964) 

Berger v. United States, 295 U.S. 75 (1935) 

Blumenthal v. United States, 332 U.S. 539 (1947) .. 

Braverman Vv, United States, 317 U.S. 49 (1942) sith 

Felton v. United States, 88 U.S. App. D.C. 277, 170 F.2d 
153 (1948), cert. denied, 335 U.S. 831 (1948) acs 


Glasser v. United States, 315 U.S. 60 (1942) 

Kotteakos v. United States, 328 U.S. 750 (1946) 

McGill v. United States, —— U.S. App. D.C. —, 348 F.2 
791 (1965) 


United States v. Benjamin, 329 F.2d 854 (2d Cir.), cert. 
denied, sub nom Howard v. United States, 377 U.S, 953 
(1964) 
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United States v. Crosby, 294 F.2d 928 (2d Cir., 1961), 
cert. denied, 368 U.S. 984 (1962) 
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Velasquez V. United States, 244 F 2d 416 (10th Cir. 1957).. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,416 


THoMAS M. KENT, APPELLANT 


OF 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


INTRODUCTION 


On February 18, 1965, the jury in this case found 
Appellant Kent guilty on Counts 5, 6, 8, 10 and 11 (Tr. 
3356-58). On May 21, 1965, the court sentenced Kent 
to concurrent sentences of four months to one year and 


1 References are indicated as follows: 


To the numbered pages of the Minutes of the 
Proceedings Below 
Joint Apendix 
Appellant Brown’s Brief ........ 
Government’s Brief filed in con: 
Appellant Brown 
Appellant Kent’s Brief . 
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one day on all counts. On October 1, 1966, after Kent’s 
motion for reduction of sentence, the court amended the 
judgment and suspended execution of the sentences, plac- 
ing Kent on probation for three years and fined Kent 
$1,000 on Count 8. 

The bulk of Appellant Kent’s brief is devoted to urging 
the same contentions raised by Appellant Brown in Brown 
v. United States, No. 19,460. Thus, except for the matter 
discussed under Points I, II and III, infra, the Govern- 
ment will rely on its brief filed in connection with Appel- 
lant Brown to reply to Kent. 


COUNTERSTATEMENT OF THE CASE 


The Government adopts and relies upon the “Counter- 
statement of the Case” contained in its brief filed in con- 
nection with the Brown appeal (G.Br. 1-13). 


STATUTES AND RULES INVOLVED 


In addition to Statutes and Rules cited in the Govern- 
ment’s Brief filed in connection with Appellant Brown, 
the Government relies upon: 


Title 18, United States Code, Section 2—Principals: 


(a) Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or 
procures its commission, is punishable as a principal. 

(b) Whoever willfully causes an act to be done 
which if directly performed by him or another would 
be an offense against the United States, is punishable 
as a principal. 


Title 18, United States Code, Section 371—Conspiracy to 
Commit Offense or to Defraud United States: 


If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or any agency thereof in any 
manner or for any purpose, and one or more of such 
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persons do any act to effect the object of the con- 
spiracy, each shall be fined not more than $10,000 or 
imprisoned not more than five years, or both. 


Rule 30, Federal Rules of Criminal Procedure: 


No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. 


Rule 52, Federal Rules of Criminal Procedure—Harmless 
Error: 


(a) Any error, defect, irregularity or variance 
which does not affect substantial rights shall be dis- 
regarded. 


SUMMARY OF ARGUMENT 


In addition to the “Summary of Argument” contained 
in the Government’s Brief filed in connection with Appel- 
lant Brown, the Government includes the following sum- 
mary: 

I 


Although there were two stock promotions involved in 
the conspiracy, the evidence and the jury’s verdict showed 
that from Appellant Kent’s standpoint, the two promo- 
tions were part of a single overall conspiracy and that 
Kent participated, either directly or indirectly, in all 
facets of the conspiracy. 


Il 
There was no irregularity or misconduct involved in 
obtaining the superseding indictment in this case. After 


the matter was fully aired in the court below, the court 
squarely rejected the contention. 


Il 


From the evidence, which showed that Kent knowingly 
participated in the conspiracy and aided and abetted his 
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co-defendants, the jury was justified in concluding that 
Kent was guilty of conspiracy and substantive fraud 
violations. 


ARGUMENT 


I. There was no prejudicial variance between the indict- 
ment and the proof because the evidence established 
a single conspiracy to sell securities through the em- 
ployment of a fraudulent scheme. 


Appellant Kent argues that his conviction should be 
reversed because he was charged and tried on a single 
conspiracy charge whereas more than one conspiracy was 
proved. This contention seems to rest in part on the fact 
that prior to the return of the indictment in this case 
(Cr. No. 785-64), separate conspiracies and correspond- 
ing substantive counts pertaining to Inter-American and 
Venezuela Mines were charged in two separate indict- 
ments. Kent was not named in the Inter-American in- 
dictment, Cr. No. 208-64, but he was named as a defend- 
ant in the Venezuela Mines indictment, Cr. No. 228-64. 
Brown and Whitmore were named as defendants in both 
indictments. After the indictment in this case was re- 
turned, in which Brown, Kent and Whitmore were named 
in all counts, the two predecessor indictments were dis- 
missed. Kent does not explain what relevance this has 
to his claim of prejudicial variance. Kent seems to argue 
that since there were two stock promotions involved in 
the conspiracy, there must be two conspiracies. However, 
the essence of the crime of conspiracy is the illicit agree- 
ment and this is so, however diverse its objects. Nye & 
Nissen v. United States, 386 U.S. 618 (1949) ; Blumenthal 
v. United States, 382 U.S. 589, 559 ( 1947); Braverman 
v. United States, 317 U.S. 49, 54 (1942). Accordingly, a 
single conspiracy may have two illegal objects and this 
does not mean there are two conspiracies. Significantly, 
Judge Keech squarely held in connection with appellant’s 
post-conviction motions that although there were two stock 
promotions, Inter-American and Venezuela Mines, the 
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evidence showed that the two promotions were related and 
overlapped in time. The proof also showed the direct or 
indirect participation of Kent in both aspects of the single 
Scheme to defraud investors (J.A. 68-9), 
Appellant’s reliance on Kotteakos v. United States, 328 
-S. 750 ( 1946), is misplaced. As pointed out in the Goy- 
ernment’s brief (G.Br. 47-8), Kotteakos is clearly distin- 
guishable on the facts from the case at hand. There the 
etitioner had suffered prejudice by 
ngle conspiracy on the basis of evi- 
conceded and the Court 


number of isolated t 
defendant. 

In the present case, Brown, Kent and Whitmore were 
indicted tmore pleaded guilty and the 


ent to the jury. The evidence 


conspiracy and 

erican and Vene- 

zuela Mines. The limited applicability of Kotteakos was 

i i enthal v. United States, 332 U.S, 539, 

558-59 (1947). It is inapplicable to an integrated finan- 

cial fraud like this, United States vy. Crosby, 294 F.2a 

928, 944-45 (24 Cir., 1961), cert. denied, 368 U.S. 984 
(1962). 
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and the charge in this case. But assuming arguendo there 
was a variance, the finding of more than one conspiracy 
would not result in prejudice to any of the defendants in 
this case; the two conspiracies, if there had been such, 
could have been joined in a single indictment or consoli- 
dated for a single trial. United States v. Agueci, 310 F.2d 
817, 827 (2d Cir.), cert. denied, 372 U.S. 959 (19638). 
If we apply the reasoning of Berger v. United States, 
295 U.S. 75, 82 (1935), it is clear that there was no 
prejudice? Kent was apprised of the charges so as to 
enable him to present his defense and he was protected 
against surprise and another prosecution for the same 
offense. See also United States v. Agueci, supra, at 827. 

Coupled with his argument with respect to the super- 
seding indictment, Kent urges that the Government’s Bill 
of Particulars furnished pursuant to Brown’s demand 
somehow created a prejudicial variance with respect to 
Kent (K.Br. 18). Harris, Hea and Taube were identified 
as unindicted co-conspirators in the Bill of Particulars. 
Kent contends that since Harris, who was not indicted, 
did not participate in Venezuela Mines and Hea and 
Taube, who likewise were not indicted, had nothing to do 
with Inter-American, this establishes that there was a 
prejudicial variance with respect to Kent. What relevance 
this has to Kent’s claim of prejudicial variance is also 
unexplained. For it is clear that if Harris, Hea and Taube 
did not participate in as broad a conspiracy as did Kent, 
that would have no relevance to the fairness of Kent’s 
trial for conspiracy or any claim of prejudicial variance 
in that respect. Monroe v. United States, 98 U.S. App. 
D.C. 228, 234 F.2d 49, cert. denied, 352 U.S. 873 (1956). 

Contrary to Kent’s contention, he was not prejudiced 
by the improper admission of Harris’ testimony (K.Br. 
10, 17). Kent claims that this testimony was admitted 
under the hearsay exception relating to declarations of 
co-conspirators because Harris was identified as a co- 


?The Supreme Court in Kotteakos v. United States, supra at 
766, expressly declined to overrule Berger v. United States, supra. 
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conspirator in the Government’s Bill of Particulars. The 
Government did not elicit or rely on any out-of-court ut- 
terances of Harris under the conspiracy exception to the 
hearsay rule. Harris’ testimony at the trial related to 
facts within his knowledge. His testimony was under 
oath and subject to cross-examination and, therefore, was 
not hearsay. The Government did not refer to Harris as 
a co-conspirator during the trial and did not argue to the 
jury that he was a co-conspirator. Significantly, no ob- 
jection was made to Harris’ testimony on this ground in 
the court below. 

Kent next contends that the Court sua sponte should 
have instructed the jury at the conclusion of the case 
that if the jury found Kent guilty of two conspiracies or 
schemes, one in connection with Inter-American and the 
other in connection with Venezuela Mines, instead of the 
single conspiracy and scheme charged, then Kent was en- 
titled to an acquittal (K.Br. 15). Such an instruction 
was requested by Brown and properly rejected by the 
court. It is erroneous. If one conspiracy is charged and 
two are proven and Kent is a participant in each, he is 
clearly not entitled to an acquittal. Monroe v. United 
States, supra; United States v. Benjamin, 329 F.2d 854 
(2d Cir.), cert. denied sub nom, Howard v. United States, 
377 U.S. 953 (1964). The instruction requested by Ap- 
pellant Brown was apparently based on the predecessor 
indictments which were dismissed before trial and the 
Bill of Particulars which also was not before the jury. 
The instruction, even assuming it was a correct abstract 
statement of law, should have been refused because it was 
directed to matters outside the evidence adduced at trial 
and the issues presented for the jury’s determination. 
Velasquez v. United States, 244 F.2d 416, 420 (10th Cir., 
1957); cf. Bearden v. United States, 320 F.2d 99, 104 
(5th Cir., 1963), cert. denied, 376 U.S. 922 (1964). Fur- 
thermore, no requested instruction along the lines vaguely 
suggested in appellant’s brief was submitted to the court 
on behalf of Kent nor was any objection made to the charge 
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on conspiracy as given. McGill v. United States, —— 
U.S. App. D.C. , 848 F.2d 791, 797 (1965). 

It is well settled that under Rule 30 unless counsel 
requests instructions in writing, or excepts to a given or 
rejected instruction before the jury retires, and specifies 
in what manner error was committed, the reviewing court 
is precluded from considering a particular charge, unless 
the omission of such instruction was so erroneous as to 
affect the defendant’s substantial rights. Felton v. United 
States, 83 U.S. App. D.C. 277, 278, 170 F.2d 153 (1948), 
cert. denied, 385 U.S. 881 (1948). 


II. There was no irregularity or misconduct in obtaining 
the superseding indictment in this case. 


(Nov. 1, 1964 Tr. 1-57; Nov. 6, 1964 Tr. 5-7, 18-14) 


Kent’s contention that he was entitled to a pretrial 
severance ® rests on the claim that the superseding indict- 
ment was improperly obtained because Brown refused to 


consent to a consolidation of the predecessor indictments 
(K.Br. 14).* What relevance this has to Kent’s severance 
contention is unexplained. 

Kent’s present claim was heard by the court below dur- 
ing the pretrial motions on November 6, 1964 (see No- 
vember 1, 1964 transcript, pp. 1-57). At that time, Ap- 
pellant Brown moved to dismiss the indictment contending 
that there was misconduct by the prosecuting attorney 
before the Grand Jury (Nov. 6, Tr. 5). Brown charged 
in effect that the prosecuting attorney threatened to ob- 


3In the court below, Kent’s motion for severance was predicated 
on the contention that he did not play the same role in the con- 
spiracy and scheme to defraud that his co-defendants, Brown and 
Whitmore did (J.A. 3). 


+This contention is coupled with the claim that it was an abuse 
of discretion for the court below to have declined to inspect the 
Grand Jury minutes before trial to determine whether there was 
sufficient evidence before the Grand Jury to warrant the return of 
the superseding indictment (K.Br. 14-15). This latter claim already 
has been answered by the Government in its brief filed in connection 
with co-appellant Brown (G.Br. 50-51). 


9 


tain a superseding indictment unless Brown’s counsel 
consented to consolidation (Nov. 6, Tr. 6-7). When the 
court asked the prosecutor about this charge, the prose- 
cutor said, “If that is Mr. Wadden’s contention, Your 
Honor, I deny it.” (Nov. 6, Tr. 14). Prior to this, the 
prosecutor had explained to the court in great detail how 
and why the superseding indictment was obtained. The 
prosecutor said that after reevaluating the case, it became 
apparent that there was one integral scheme to defraud. 
Defense counsel was notified about this and it was Brown’s 
counsel who offered to consent to a consolidation of the 
predecessor indictments in return for a continuance (Nov. 
6, Tr. 18). When the prosecutor discussed this proposal 
with her superiors, she was told that the proper way to 
handle this was by re-indictment. The prosecutor notified 
defense counsel of this decision and the matter was re- 
presented to the Grand Jury. When the prosecutor outlined 
these facts before the Court and denied the completely 
unfounded charge of misconduct, no counsel contradicted 
her statements or requested a hearing on the charge al- 
though all the witnesses were readily available. As a 
result, the court ruled, “. .. I am going to deny the mo- 
tion because I don’t see that there is any misconduct here 
on the part of the United States Attorney or any of his 
representatives.” 


III. The evidence was sufficient to support the verdicts of 
guilty against Kent on the substantive fraud counts 
and the conspiracy count. 


(Tr, 22, 124-25, 131-32, 1857, 1860, 1888-90, 1896, 
1900, 1905-06, 1982-88, 1957-58, 1975, 1983, 2177, 
2277-78, 2285-86, 2812-18, 2321-22, 2326, 2426-27, 
2433-84, 2440-44, 2449-50, 2452-53, 2457, 2461-62, 
2484, 2495, 2650, 2652, 2819-20, 2823, 3356-58) 


The evidence relating to Kent’s participation in the 
single overall conspiracy and the scheme to defraud is 
summarized in the Government’s “Counterstatement of 
the Case” contained in the Government’s Brief filed in 
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connection with Appellant Brown (G.Br. 1-13).5 This 
evidence showed that Kent was an important figure in 
the fraudulent scheme and participated either directly or 
indirectly in its every facet. He was involved in the 
scheme from its inception to its demise. He participated 
in major conferences and negotiations along with his co- 
defendants. The evidence tied him directly to the prep- 
aration and duplication of the false Inter-American stock 
sales brochure which was mailed to defrauded investors. 
Kent’s knowledge of the falsity of the financial statement 
contained in the brochure is underscored by the fact that 
Kent was an experienced corporate promoter and stock 
salesman who was conversant with SEC legal require 
ments and had training and experience as an accountant 
(Tr. 22, 1857, 1860, 2312, 2821-22, 2326, 2449, 2450, 
2452, 2453, 2650, 2652), that he participated in the un- 
successful negotiations to acquire Surtimco’s timber con- 
cessions in May 1959, that he received copies of corre- 
spondence which stressed the unsuccessful status of these 


negotiations and that he was refused a fee in January 
1960 for finding the timber deal because his request was 
premature. Kent’s attempts to define his role as merely 
a “finder,” even if true, would not relieve him of responsi- 
bility for participation in the fraudulent scheme* But 
the evidence showed that these claims which were rejected 
by the jury were untenable.? For example, when Kent 


5It is well settled that the verdict in a criminal case must be 
sustained when there is substantial evidence to support it, taking 
the view most favorable to the Government. Glasser v, United 
States, 315 U.S. 60, 80 (1942). 


®* Kent concedes that he consciously shared in the criminal ven- 
ture, that he associated himself with it seeking by his action to 
make it succeed (K.Br. 3, 5, 6). Pereira v. United States, 347 U.S. 
1, 11 (1954); Nye & Nissen v. United States, 336 U.S. 613, 619 
(1949). 


7 In view of the severe impeachment of Kent’s credibility on cross- 
examination, the jury had every right to disregard his version of 
his limited involvement in the conspiracy and scheme to defraud. 
(Tr, 1888-90, 1896 1905-06, 1932-33, 1957-58, 1975, 1983, 2285-86, 
2312-13, 2427, 2441, 2457, 2461-62, 2495). 


ll 


assumed the presidency of Inter-American in June 1960, 
he received 75,000 shares of Inter-American stock, while 
Brown and Whitmore received 100,000 shares each. Kent 
also received 10,000 shares of Inter-American stock for 
his participation in the Steelman negotiations in March 
1960. Furthermore, Kent was President of Venezuela 
Mines and he and Brown were its co-promoters (Tr. 2177, 
2277-78). Venezuela Mines occupied office space on the 
premises of R. H. Whitmore & Co., which was listed as 
an “independent” financial consultant in the Venezuela 
Mines stock sales brochure (Tr. 2426; GX 19). Apart 
from Kent’s role in Inter-American and Venezuela Mines, 
the evidence showed that Kent was Executive Vice-Presi- 
dent, Office and Business Manager of R. H. Whitmore & 
Co., which was formed by Brown, Kent and Whitmore as 
a vehicle to raise money for their corporate promotions 
(Tr. 124-25, 131-32, 1900, 2488-84, 2440-48, 2443-44, 
2484, 2819-20). Kent, Brown and Whitmore were all 
stockholders in R. H. Whitmore & Co., and they ran it 
jointly (Tr. 124, 2828). 

A jury heard all the testimony, explanations with re- 
spect to numerous exhibits, summations of counsel and 
was instructed on the applicable legal rules. Its verdict, 
after due consideration, was that on the facts and the 
law, Kent was guilty of fraud Counts 5, 6, 8 and 10 and 
conspiracy Count 11 (Tr. 3356-58).* Contrary to Kent’s 
claim, the evidence amply supported the verdicts of guilty 
against him on the substantive fraud counts and the con- 
spiracy count. On the Government’s evidence, the jury 
was justified in concluding that Kent was an aider and 
abettor and, therefore, chargeable as a principal on the 
substantive counts, 18 U.S.C. § 2. Moreover, the record 
demonstrated that Kent was a party to the unlawful con- 
spiracy and the acts charged as substantive counts were 
done in furtherance of that conspiracy. 


5It is to be noted that the suspended sentences and probation 
on Counts 5, 6, 8 and 10 run concurrently with the sentence on 
Count 11, except that a $1,000 fine is imposed on Count 8. 
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CONCLUSION 


It is respectfully submitted that the judgment of the 
District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
‘SEYMOUR GLANZER, 
Assistant United States Attorneys. 
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* Ke 
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xk Ok 
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sideration in this case; Trial proceeds 
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consider their verdict; Jury is excused 
at 10:05 P.M. to return into Court at 
9:45 A.M., tomorrow morning to Resume 
their Deliberation; Defendant on Bond; 
Accommodations for Jury Ordered and 
Issued. (Food for Jury) Accommoda- 
tions for Jury Ordered and Issued. (Food 
for Jury and Transportation for Jury.); 
No. 1, 3: Attorney Thomas A. Wadden 
present for Deft. #1; Attorney Marshall 
Stewart present for Deft. #3. Keech, J. 
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No. 1, 3: Jury returns into Court at 
9:45 A.M., to resume their deliberation; 
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No. 3: - M. Thomas Kent: Verdict: Guil- 
ty on Counts Five, Six, Eight, Ten, Ele- 
ven and Not Guilty on Counts One, Two, 
Three, Four, Seven and Nine; Defendant 
permitted to Remain on Bond pending 
sentence; Case is referred to the Proba- 
tion Officer of the Court; Oral Motion of 
Defense Counsel for an extension of time 
to file appropriate motions heard and 
Granted; Attorney Marshall Stewart pre- 
sent. 
No. 1, 3: Accommodations for Jury Or- 
dered and Issued. (Food) 
(Government's Exhibits and each defend- 
ant's Exhibits received in evidence are 
stored in Vault in Finance Office). Keech, 
J. (Reporter-Dawn Copeland) Cert. filed, 
No. 1, 3: Motion of Defendant for Judg- 
ment of Acquittal; Motion of Defendant 
for Extension of Time; Order Granting 
Motion of Defendant for extension of time 
in which to file points and authorities in 
support of defendant's motion for Judg- 
ment of Acquittal and Motion for exten- 
Sion of time in which to file Motions for 
New Trial and in arrest of Judgment and 
points and authorities in Support thereof 
and Points and Authorities shall be filed 
on or before the 19th day of March, 1965 
and said Motion shall be heard on March 
26, 1965, filed. Keech, J. 


* Ok OK 


1965 Mar 12 


1965 Mar 15 


1965 Mar 18 


1965 Mar 19 


1965 Mar 19 


1965 Mar 29 
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No. 2 - Ralph H. Whitmore: Sentenced 
to imprisonment for a period of one (1) 
year to three (3) years under Count 2; 
Execution of sentence suspended; De- 
fendant placed on probation in charge of 
the Probation Officer of the Court for a 
period of three (3) years, under Count 
two; Oral Motion of Government for leave 
to dismiss remaining counts is by the 
Court granted; Dismissal entered as to 
remaining counts; Attorney Gary Bellow 
present. Curran, J. (Reporter-Barbara 
Williamson) 
No. 2 - Ralph H. Whitmore: Judgment 
& Probation of 3-12-65, filed. Curran, J. 
No. 1 - Darwin Charles Brown: Order 
that Clerk of this Court furnish to Mal- 
vern J. Sheffield, Jr. at his own expense, 
one photostatic copy each of Govern - 
ment's Exhibits 9 and 9-A in evidence at 
the trial of this cause. Keech, J. (N) 
No. 1 - Darwin Charles Brown: Motion 
of Defendant in arrest of judgment and 
Memorandum of Points and Authorities 
in support of motion, filed. Motion of 
Defendant for Judgment of Acquittal not- 
withstanding the Verdict and in the al- 
ternative for a New Trial, and Memoran- 
dum of Points & Authorities in support 
thereof, filed. 
No. 3 - M. Thomas Kent: Motion of De- 
fendant to adopt all post-trial Motion of 
Defendant Brown, filed. 
No. 1 - Darwin Charles Brown: Govern- 
ment's Memorandum in opposition to mo- 
tions of Defendant for Judgment of Ac- 
quittal not withstanding the Verdict for a 
New Trial, and in Arrest of Judgment, 
filed. Cert. of Serv. 


1965 Apr 7 


1965 Apr 15 


1965 Apr 27 


1965 May 21 


1965 May 21 
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No. 3 - M. Thomas Kent: Supplemental 
Motion for Judgment ofAcquittal notwith- 
standing the verdict and in the alternative 
for a new trial, filed. Cert. of Serv. 

* * OK 
No. 1, 3: Hearing on Motions of defend- 
ants #1 and #3 for Judgment of Acquittal; 
Deft. #1, for Judgment of Acquittal not- 
withstanding the verdict and in the alter- 
native for a new trial; in arrest of Judg- 
ment; Deft. #3, to adopt all post-trial 
motions of Defendant #1, continued from 
March 26, 1965, resumed and concluded: 
taken under advisement. No. 1: Attorney 
Thomas Wadden present. No. 3: Attor- 
ney Marshall I. Stewart present. Keech, 
J. (Reporter-Dawn Copeland) Cert. filed. 

* kk 
No. 1, 3: Memorandum Opinion and Or- 
der denying motions of Defendant in ar- 
rest of Judgment and for Judgment of ac- 
quittal not withstanding the verdict and 
in the alternative for a new trial and de- 
fendant Kents supplemental motion for 
judgment of acquittal notwithstanding ver- 
dict and in the alternative for New Trial, 
filed. Keech, J. (N) No. 1: Requested 
Instruction No. 1, filed. 

* OK ok 
No. 1: Notice of Appeal filed. (Clerk's 
fee $5.00 paid and credited to United 
States) 
No. 1: Darwin Charles Brown: Sentenced 
to Imprisonment for a period of Four (4) 
months to One (1) year and One (1) day 
on Count 2; Four (4) months to One (1) 
year and One (1) day on Count 3; Four (4) 
Months to One (1) year and One (1) day 
on Count 5; Four (4) months to One (1) 


1965 May 21 


1965 May 25 
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year and One (1) day on Count 6; Four 
(4) months to One (1) year and one (1) 
day on Count 10; Four (4) months to One 
(1) year and one (1) day and to pay afine 
of five thousand dollars ($5,000.00) on 
Count 11; said sentences, by the Counts 
to run Concurrently; execution of sen- 
tences, save as to the Fine of Five Thou- 
sand Dollars ($5,000.00), is suspended 
and the defendant placed on probation in 
charge of the Frobation Officer of the 
Court for a period of three (3) years; the 
fine of Five Thousand Dollars ($5,000.00) 
to be paid to the Clerk of Court not later 
than June 21, 1965. Judgment, fine and 
probation, filed; Attorney Thomas A. 
Wadden and Peter R. Taft present. 
Keech, J. (Reporter-R. I. Henderson) 
No. 3: M. Thomas Kent: Sentenced to 
Imprisonment for a period of Four (4) 
Months to One (1) year and One (1) day on 
Count 5; Four (4) Months to One (1) Year 
and One (1) day on Count 6; Four (4) 
Months to One (1) year and One (1) day 
on Count 8: Four (4) Months to One (1) 
year and one (1) day on Count 10; and 
Fwur (4) Months to One (1) Year and One 
day on Count 11, said sentences, by the 
Counts, to run concurrently; Attorney 
Marshall I. Stewart present. Defendant 
permitted to remain on bond pending dis- 
position of appeal, Judgment and Com- 
mittment, filed. Keech, J. (Reporter- 
R. I. Henderson) 
No. 3: Notice of Appeal Filed. (Clerk's 
fee $5.00 paid and credited to U.S.) Per- 
sonal Recognizance on Appeal in the 
amount of $100.00 taken by Defendant, 


1965 June 4 


1965 June 9 


1965 June 10 


1965 June 11 


1965 June 23 


[SEAL] 
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c/o J. Whitlock, Apt. 1011 River House 
Apts. Arlington, Va., filed. 

* Ok Ok 
No. 3: Motion of Defendant for Reduc- 
tion of Sentence, filed. 
No. 1: Motion of Defendant for stay of 
Judgment assessing Fine Pending Ex- 
haustion of Appellate Remedies, filed. 
Cert. of Serv. Motion of Defendant to 
Extend Time for filing and Docketing Ap- 
peal, filed. (Taken to Judge Keech, J.) 
No. 1: Motion of Defendant to extend 
time for filing and Docketing Appeal, 
filed 6-9-65, Denied. Keech, J. Order 
Staying Judgment assessing fine Pending 
Appeal, filed. Keech, J. (N) 

”_*K K 
Motion of Defendant for reduction of sen- 
tence heard and taken under advisement. 
Attorney Marshall I. Stewart present. 
Keech, J. (Reporter-R.I.Henderson) Cert. 
filed, 

x Oe 
No. 1: Order to release Exhibits for 
copying and filing appeal, filed. Keech, 
J. Cert. of Serv. 
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[Filed Aug. 24, 1964] 
INDICTMENT 


COUNT I 


From on or about May 1, 1$59 and continuing to on or 
about May 1, 1961 the defendants Darwin Charles Brown, 
Ralph H. Whitmore and M. Thomas Kent, in the District 
of Columbia and within the jurisdiction of this Court, would 
and did unlawfully, wilfully and knowingly in the offer 
and sale of securities, namely, the pre-incorporation sub- 
scription agreements-and common stock of Inter-Amert- 
can Timber Corporation, and Venezuela Mines, Incor- 
porated, directly and indirectly. employ a device, scheme 
and artifice to defraud, obtain money and property by 
means of untrue statements of material facts and omis- 
sions to state material facts necessary in order to make 
the statements made, in the light of the circumstances 
in which they were made, not misleading and engage in 
transactions, practices and a course of business which 
would and did operate as a fraud and deceit upon pur- 
chasers of the above-described securities, being gener- 
ally that class of persons, hereinafter referred to as 
“investors”, whom the defendants believed could be in- 
duced to invest and re-invest in said securities, and for 
the purpose of inducing investors and prospective in- 
vestors to invest and re-invest in said securities and to 
obtain money and property from them, and to deceive 
and defraud them, and to lull investors into a false sense 
of security as to the merit and value of their investment, 
all in the following manner: 


1. On or about November 23, 1959 the defendants or- 
ganized and promoted a joint venture entitled Inter-Amer- 
ican Timber Company and on or about April 28, 1960 
said defendants incorporated Inter-American Timber 
Corporation, a body corporate, with an authorized capi- 
tal structure of 1,100,000 shares of common capital 
stock (both the joint venture and the corporation are 
hereinafter referred to as Inter-American) purportedly 
to "own, operate, exploit and develop timber" conces- 
sions purportedly owned by Inter-American and organ- 
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ized and promoted a joint venture entitled Venezuela 
Mines and on or about August 2, 1960 said defendants 
incorporated Venezuela Mines, Incorporated, a body cor- 
porate, with an authorized capital structure of 3,000,000 
shares of common stock (both the joint venture and the 
corporation are hereinafter referred to as Venezuela 
Mines) purportedly to mine, explore, develop and man- 
age gold and silver and precious stones and other de- 
posits and properties; both Inter-American and Vene- 
zuela Mines were incorporated under the laws of the 
District of Columbia. 


2. During all of said time the defendants operated 
and controlled Inter-American and Venezuela Mines and 
during all or part of said time the defendant Darwin 
Charles Brown was Secretary-Treasurer, Counsel and 
a Director of Inter-American, and chairman of the 
board of directors, a Vice-President, and Counsel of 
Venezuela Mines, the defendant Ralph H. Whitmore was 
President and a Director of Inter-American and the de- 


| fendant M, Thomas Kent was a Director of Inter-Ameri- 
can and a Director and a Vice-President of Venezuela 
Mines, and during all of said time the defendants singly 
' and in concert with and with the aid and assistance of 
others would and did dominate, control, aid, abet, coun- 
sel and direct the affairs of Inter-American and Vene- 
zuela Mines. 


2. From on or about June 6, 1960 to on or about 
February 14, 1961, the defendants caused Inter-Ameri- 

' can and Venezuela Mines to issue to the defendants 

| 275,000 securities of Inter-American and 750,000 secu- 

rities of Venezuela Mines at no cost to the defendants. 


4. From on or about December 1, 1959 to on or about 
May 1, 1961, the defendants offered, and sold approxi- 
mately 44.500 securities of Inter-American and Vene- 
zuela Mines to investors for proceeds of approximately 
$31,950.00. 
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5. From on or about March 1, 1960 to on or about 
May 1, 1961, the defendants would and did devise, pub- 
lish and distribute to investors and prospective investors 
brochures containing false and fraudulent representa- 
tions and omitting to state material facts pertaining to 
Inter-American and Venezuela Mines, well knowing at 
the time that said representations would be and were 
false and fraudulent when made, said representations 
and omissions including but not being limited to those 
set forth in paragraphs 7 and 8 herein. 


6. From on or about April 11, 1960 to on or about 
December 31, 1960, the defendants would and did de- 
vise, publish and distribute to investors and prospec- 
tive investors copies of Ee ica to ote false and 
fraudulent representations and omitting to state ma- 
terial facts pertaining to Surinam Timber Corporation 
well knowing at the time that said representations would 
be and were false and fraudulent when made, said rep- 
resentations and omissions including but not being lim- 
ited to those set forth in paragraphs 7 and 8 herein. 


7. To induce the investors and prospective inves- 
tors to invest and reinvest in securities of Inter-Amer- 
ican and Venezuela Mines and to obtain money and prop- 
erty from them, and to deceive and defraud them, and 

investors int sense of s jty as to the 
merit and value «: their investment, the defendants 
would and did make false and fraudulent representations 
to investors and prospective investors well knowing at 
the time that said representations would be and were 
false and fraudulent when made, including but not lim- 
ited to the following: 


a) that Intern-American had an gSSetrepresented 
by "Concessions from Government of Surinam (Right to 
lumber off 125,00 acres of virgin timber)". 


b) that Venezuela Mines would obtain valuable min- 
eral leases worth millions of dollars, 
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c) that Inter-American had an asset represented by 
standing timber on 125,000 acres of concession in Suri- 
nam which was valued at $9,322,940.00. 


d) that Venezuela Mines had assets which were valued 
at $109,865,183.00. — 


e) that all moneys invested in pre-incorporation 
agreements of Inter-American would be placed in an es- 
crow account and would be refunded if Inter-American 
did not raise sufficient funds to become operative and 
did not register its securities with the Securities and 
Exchange Commission. 


f) that Venezuela Mines had a net worth of 
$107 365,183.10. 


g) that Surinam Timber Corporation had "ACCEPTED 
ORDERS FOR LUMBER AND TIMBER FOR ANNUAL 
DELIVERY IN AMOUNTS EXCEEDING $6,800,000.00 
TO BE BACKED BY IRREVOCABLE LETTERS OF 
CREDIT FROM TWO RESPONSIBLE FIRMS." 


h) that Inter-American, Surinam Lumber Company 
and Surinam Timber Corporation were one and the same 
entity. 


i) that Inter-American would register its securities 
with the Securities and Exchange Commission within 
various periods of time none of which exceeded 90 days. 


j) that Venezuela Mines would register its common 
capital stock with the Securities and Exchange Commis- 
sion within a short period of time. 


k) that the stock of Inter-American would be offered 
to the public at $5.00 per share. 


1) that the common capital stock of Venezuela Mines 
would increase substantially in value in a short period 
of time. 


8. To induce the investors and prospective investors 
to invest and re-invest in securities of Inter-American 
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and Venezuela Mines and to obtain money and property 
from them, and to deceive and defraud them, and to lull 
the investors into a false sense of security as to the 
merit and value of their investment, the defendants would 
and did conceal and omit to state material facts which 
the defendants well knew at the time were necessary to 
be stated in order to make the statements made in the 
light of the circumstances under which they were made 
not misleading, including but not limited to the following: 


a) that defendants caused Inter-American to issue 
275,000 securities and caused Venezuela Mines to issue 
750,000 securities to the defendants at no cost to any of 
them. 


b) that money obtained from the sale of securities of 
Inter-American and Venezuela Mines was being appro- 
priated by the defendants to their own use and benefit. 


9. Onor about December 30, 1959 the defendants in 
the District of Columbia and within the jurisdiction of 
this court, would and did by the use of the mails in the 
offer and sale of securities of Inter-American to Wil- 
liam J. Troup, Jr. in the manner and means more fully 
described above, unlawfully, wilfully, and knowingly, di- 
rectly and indirectly, employ said device, scheme and 
artifice to defraud and obtain money and property by 
means of untrue statements of material facts and omis- 
sions to state material facts necessary in order tomake 
the statements made in the light of the circumstances 
under which they were made, not misleading, and engage 
in transactions, practices and a course of business which 
would and did operate as a fraud and deceit upon inves- 
tors in said securities, including said William J. Troup, 
Jr., said use of the mails being as follows: 


the defendants caused William J. Troup, Jr. to place 
in an authorized depository for mail matter in Coral 
Gables, Florida an envelope and contents addressed to 


Inter-American Timber Company 
1632 K Street, N. W. 
Washington, D.C. 
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to be sent and delivered by the United States Post Of- 
fice Department according to the directions thereon in 
violation of Title 15, United States Code, Section 77q(a). 


COUNT II 


1, The Grand Jury re-alleges all of the allegations 
of Count I of this indictment except those contained in 
Paragraph 9 thereof. 


2. On or about January 19, 1960 the defendants would 
and did in the District of Columbia and within the juris- 
diction of this Court, and by means and instruments of 
transportation and communication in interstate com- y 
merce, to-wit in the District of Columbia, in the offer 
and sale of securities of Inter-American to Donald_A. Y 
Cooke in the manner and means more fully described 

“above, unlawfully, wilfully, and knowingly, directly and 

: indirectly, employ said device, scheme and artifice to 
defraud and obtain money and property by means of un- 
true statements of material facts and omissions to state 
material facts necessary in order to make the state- 
ments made in the light of the circumstances under 
which they were made, not misleading, and engage in 
transactions, practices and a course of business which 
would and did operate as a fraud and deceit upon inves- 
tors in said securities, including said Donald A. Cooke, 
said use of the means and instruments of transportation 
and communication in inter-state commerce being as 
follows: on or about January 19, 1960, in the District of 
Columbia the defendants sold and Donald A. Cooke bought 
securities of Inter-American in violation of Title 15, 
United States Code, Section 77g(a). 


COUNT II 


1. The Grand Jury re-alleges all of the allegations 
of Count I of this indictment except those contained in 
paragraph 9 thereof. 


2. On or about January 22, 1960-ttré defendants inthe 
District of Columbia and within the jursidction of this 
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court, would and did by the uSe of the mails in the offer 
and sale of securities of Inter-American toJ. W. Suggs 
in the manner and means more fully descrbeeBete, 
unlawfully, wilfully, and knowingly, directly and indi- 
rectly, employ said device, scheme and artifice to de- 
fraud and obtain money and property by means of untrue 
statements of material facts and omissions to state ma- 
terial facts necessary in order to make the statements 
made in the light of the circumstances under which they 
were made, not misleading, and engage in transactions, 
practices and a course of business which would and did 
operate as a fraud and deceit upon investors in said se- 
? curities, including said J,.W. Suggs, said use of the 
mails being as follows: the defendants caused J. W. 
~ Suggs to place in an authorized depository for mail mat- 
ter in Perrine, Florida an envelope and contents ad- 
dressed to 


Inter-American Timber Company 
1632 K Street, N. W. 
Washington, D.C. 


to be sent and delivered by the United States Post Office 
Department according to the directions thereon in viola- 
tion of Title i5, United States Code, Section 77q(a). 


COUNT Iv 


1. The Grand Jury re-alleges all of the allegation of 
Count I of this indictment except those contained in para- 
graph 9 thereof. 


2. Onor about April J3-196Qsthe defendants in the 
District of Columbia and within the jurisdiction of this 
court, would and did by the use of the mails in the offer 
and sale of securities of Inter-American to J. W. Suggs 
in the manner and means more fully geseriber above. 
unlawfully, wilfully, and knowingly, directly and indi- 


rectly, employ said device, scheme and artifice to de- 
fraud and obtain money and property by means of untrue 
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statements of material facts and omissions to state ma- 
terial facts necessary in order to make the statements 
made in the light of the circumstances under which they 
were made, not misleading, and engage in transactions, 
practices and a course of business which would and did 
operate as a fraud and deceit upon investors in said se- 
curities, including said J. W. Suggs, said use of the 
mails being as follows: the defendants caused J. W. 
Suggs to place in an authorized depository for mail mat- 
ter in Perrine, Florida an envelope and contents ad- 
dressed to 


Inter-American Timber Company 
1632 K Street, N. W. 
Washington, D.C, 


to be sent and delivered by the United States Post Office 
Department according to the directions thereon in viola- 
tion of Title 15, United States Code, Section 77q(a). 


COUNT V 


1. The Grand Jury re-alleges all of the allegations 
of Count I of this indictment except those contained in 
paragraph 9 thereof. \ 


2. On or about June 17, 1960 the defendants in the 
District of Columbia and within the jurisdiction of this 
court, would and did by the use of the mails in the offer \ 
and sale of securities of Inter-American to_Edgar W. 
Pfeiffgxsim.the manner and means more fully described 
above, unlawfully, wilfully, and knowingly, directly and 
indirectly, employ said device, scheme and artifice to 
defraud and obtain money and property by means of un- 
true statements of material facts and omissions to state 
material facts necessary in order to make the state- 
ments made in the light of the circumstances under 
which they were made, not misleading, and engage in 
transactions, practices and a course of business which 
would and did operate as a fraud and deceit upon inves- 
tors in said securities, including said Edgar W. Pfeiffer, 
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said use of the mails being as follows: the defendants 
did place and cause to be placed in an authorized depos- 
itory for mail matter in the District of Columbia an en- 
velope and contents addressed to 


Mr. Edgar W. Pfeiffer 
P.O. Box 128 
Pensacola, Fla. 


to be sent and delivered by the United States Post Office 
Department according to the directions thereon in viola- 
tion of Title 15, United States Code Section 77q(a). 


COUNT VI 


1. The Grand Jury re-alleges all of the allegations 
of Count I of this indictment except those contained in 
paragraph 9 thereof. 


2. On or about June 3 the defendants in the 
> District of Columbia and within the jurisdiction of this 


court, would and did by the use of the mails in the offer 
and sale of securities of Inter-American to Edgar W. 
Pfeiffer in the manner and means more fully described 
above, unlawfully, wilfully, and knowingly, directly and 
indirectly, employ said device, scheme and artifice to 
defraud and obtain money and property by means of un- 
true statements of material facts and omissions to State 
material facts necessary in order to make the state- 
ment made in the light of the circumstances under which 
they were made, not misleading, and engage in transac- 
tions, practices and a course of business which would 
and did operate as a fraud and deceit upon investors in 
said securities, including said Edgar W. Pfeiffer, said 
use of the mails being as follows: the defendants did 
place and cause to be placed in an authorized depository 
for mail matter in the District of Columbia an envelope 
and contents addressed to 


Mr. Edgar W. Pfeiffer 
P. O. Box 128 
Pensacola, Fla. 
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to be sent and delivered by the United States Post Office 
Department according to the directions thereon in viola- 
, tion of Title 15, United States Code. Section 77q(a). 


COUNT Vil 


1. The Grand Jury re-alleges all of the allegations 
. of Count I of this indictment except those contained in 
paragraph 9 thereof. 


2. Onor about July 25, 1960 the defendants in the 
District of Columbia and within the jurisdiction of this 
court, would and did by the use of the mails in the offer = 

' and sale of securities of Inter-American to Edgar W. Y 
Pfeiffer_in the manner and means more fully described tad 
above, unlawfully, wilfully, and knowingly, directly and 
indirectly, employ said device, scheme and artifice to 

' defraud and obtain money and property by means of un- 
true statements of material facts and omissions to state 

: material facts necessary in order to make the State- 

' ments made in the light of the circumstances under which 
they were made, not misleading, and engage in transac- 

' tions, practices and a course of business which would 
and did operate as a fraud and deceit upon investors in 

' said securities, including said Edgar W. Pfeiffer, said 
use of the mails being as follows: the defendants caused 
Edgar W. Pfeiffer to place in an authorized depository 
or mail matter in Pensacola, Florida an envelope and 
contents addressed to 


Mr. Ralph H. Whitmore 

R. H. Whitmore & Co., Inc., 
606 RCA Building, 

1725 'K" Street, N. W., 
Washington 6, D. C. 


to be sent and delivered by the United States Post Office 
Department according to the directions thereon in viola- 
tion of Title 15, United States Code, Section 77q(a). 
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COUNT VIII 


1. The Grand Jury re-alleges all of the allegations 
of Count I of this indictment except those contained in 
paragraph 9 thereof. 


2. On or about September 2. 1960 the defendants in 
the District of Columbia and within the jurisdiction of 
this court would and did by the use of the mails in the 
offer and sale of securities of Inter-Amerier to Edgar 
W. Pfeiffer-in the manner and means more ‘ully de- 
scribed above, unlawfully, wilfully, and knowingly, di- 
rectly and indirectly, employ said device, scheme and 
artifice to defraud and obtain money and property by 
means of untrue statements of material facts and omis- 
sions to state material facts necessary in order tomake 
the statements made in the light of the circumstances 
under which they were made, not misleading, and engage 
in transactions, practices and a course of business 
which would and did operate as a fraud and deceit upon 
investors in said securities, including said Edgar W. 
Pfeiffer, said use of the mails being as follows: the de- 
fendants did place and cause to be placed in an author - 
ized depository for mail matter in the District of Col- 
umbia an envelope and contents addressed to 


Mr. Edgar W. Pfeiffer 
P, O. Box 128 
Pensacola, Fla. 


to be sent and delivered by the United States Post Office 
Department according to the directions thereon in viola- 
tion of Title 15, United States Code, Section 77q(a). 


COUNT Ix 


1. The Grand Jury re-alleges all of the allegations 
of Count I of this indictment except those contained in 
paragraph 9 thereof. 


2. Onor about September 11960 the defendants in 
the District of Columbia and within the jurisdiction of 
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this court, would and did by the use of the mails in the 
offer and sale of securities of Inter-American to Edgar 
W. Pfeiffer in the manner and means more fully de- 
“seFibed above, unlawfully, wilfully, and knowingly, di- / 
rectly and indirectly, employ said device, scheme and | 
artifice to defraud and obtain money and property by 
means of untrue statements of material facts and omis- 
sions to state material facts necessary in order tomake 
the statements made in the light of the circumstances 
under which they were made, not misleading, and engage 
in transactions, practices and a course of business 
which would and did operate as a fraud and deceit upon 
investors in said securities, including said Edgar W. 
Pfeiffer, said use of the mails as follows: the defend- 
ants caused Edgar W. Pfeiffer to place in an authorized 
depository for mail matter in Pensacola, Florida an en- 
velope and contents addressed to 


Mr. Ralph H. Whitmore 

R. H. Whitmore & Co., Inc., 
606 RCA Building 

1725 "K"' Street, N. W., 
Washington 6, D.C. 


to be sent and delivered by the United States Post Office 
Department according to the directions thereon in viola- 
tion of Title 15, United States Code, Section 77q(a). 


COUNT X 


1. The Grand Jury re-alleges all of the allegations 
of Count I of this indictment except those contained in Na 
paragraph 9 thereof. \ 


2. On or aboyt February-2+,1961 the defendants in 
the District of Columbia and within the jurisdiction of 
this Court, would and did by the use of the mails in the 
offer and sale of the common capital stock of Venezuela 
Mines, Incorporated, to Edgar W. Pfeiffer, r 
and means more fully described above, unlawfully, wil- 
fully, and knowingly, directly and indirectly, employ 
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said device, scheme and artifice to defraud and obtain 
money and property by means of untrue statements of 
material facts and omissions to State material facts nec- 
essary in order to make the statements made in the 
light of the circumstances under which they were made, 
not misleading, and engage in transactions, practices 
and a course of business which would and did operate as 
a fraud and deceit upon investors in said securities, in- 
cluding said Edgar W. Pfeiffer, said use of the mails 
being as follows: the defendants did place and caused 
to be placed in an authorized depository for mail matter 
in the District of Columbia an envelope and contents ad- 
dressed to 


Mr. Edgar W. Pfeiffer 


P.O. Box 128 
Pensacola, Florida 


to be sent and delivered by the United States Post Office 
Department according to the directions thereon in viola- 


tion of Title 15, United States Code, Section 77q(a). 


COUNT XL 


From on or about May 1, 1959. and continuing to on or 
about May 1, 1961 the GHEMEntS Darwin Charles Brown, 
Ralph H. Whitmore and M. Thomas Kent in the District 
of Columbia and within the jurisdiction of this Court and 
at other places to the Grand Jury unknown, would and did 
unlawfully, wilfully, and knowingly combine, conan 
confederate, and agree together and with each other and 
with other persons to the Grand Jury unknown, to com- 
mit offenses against the United States, namely to violate 
Title 15, United States Code, Section 77q(a) in the man- 
ner and means set forth in paragraphs 1 through 8 of 
Counts 1 through X, the allegations of which paragraphs 
are hereby realleged and incorporated herein by refer- 
ence. 


In furtherance of the aforesaid unlawful conspiracy, 
and for the purpose of effecting the~obyects tHereor, the 
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defendants would and did commit, among others, the fol- 
lowing overt acts in the District of Columbia and within 
the jurisdiction of this Court: 


Overt Acts 


On or about January 5, 1960 the defendant Darwin 
Charles Brown drew a check on the account of Inter- 
American at the Security Bank for $2,500.00, payable 
tothe defendant Ralph H. Whitmore. 


2. On or about January 11, 1960 defendant Darwin 
Charles Brown mailed and caused to be mailed a letter 
| addressed to Joseph W. Harris, 6855 S.W. 26th Terrace, 
Miami, Florida. 


3. On or about January 12, 1960 the defendant Dar- 
; win Charles Brown drew a check on the account of _Inter- 
American at the Security Bank for $500.00 payable to 
the defendant Ralph H. Whitmore. 


4. On or about January 19, 1960 the defendant Dar- 
win Charles Brown drew a check on the account ofInter-_ 
| American at the Security Bank for $500.00 payable to 
the defendant Ralph H. Whitmore. 


5. Onor about January 21, 1960 the defendant Dar- 
win Charles Brown drew a check on the account of Inter- 
_ American at the Security Bank for $750.00 payable to 
the defendant Ralph H. Whitmore. 


6. On or about January 24, 1960 the defendant Dar- 
win Charles Brown drew a check on the account of Inter-__ 
, American at the Security Bank for $2,500.00 payable to 
the defendant Ralph H. Whitmore. 


7. On or about January 30, 1960 the defendant Dar- 
win Charles Brown drew a check on the account of Inter- 
, American at the Security Bank for $2,500.00 payable to 
Ginsburg, Leventhal Brown & Morrison. 


8. On or about February 9, 1960 the defendant Dar- 
:win Charles Brown drew a check on the account of Inter- 
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American at the Security Bank for $750.00 payable to 
the defendant Darwin Charles Brown. 


9. Onor about March 7, 1960 the defendants Charles 
Darwin Brown and Ralph H. Whitmore and others to the 
Grand Jury unknown met at the Sheraton Carlton Hotel 
in the District of Columbia. 


10. Onor about March 18, 1960 the defendant Dar- 
win Charles Brown mailed and caused to be mailed a 
letter, together with a brochure on Inter-American, ad- 
dressed to Frank Chambers, 120 Mortgomeéry Street, 
San Francisco, California. 


11. On or about April 21, 1960 the defendant Darwin 
Charles Brown mailed and caused to be mailed a letter, 
together with a copy of a telegram, addressed to Ellis 
E. Patterson, 11919 Lockridge Road, Studio City, Cali- 
fornia. 


12. Onor about June 30, 1960 the defendant Darwin 
Charles Brown mailed and caused to be mailed a letter 
addressed to Mr. Robert L. Taube, Venezuela Mines, 
Inc., Apartado 118, Maracaibo, Venezuela. 


13. On or about October 29, 1960 the defendant Ralph 
H. Whitmore mailed and caused to be mailed a letter ad- 
dressed to Mr. Edgar W. Pfeiffer, P. O. Box 128, Pen- 
sacola, Florida. 


14. On or about December 18, 1960 the defendants 
and others to the Grand Jury unknown met at the Taman- 
aco Hotel in Caracas, Venezuela. 


15. On or about March 21, 1961 the defendant M. 
Thomas Kent ordered 100 copies of a brochure entitled 


Nenezuela Mines Inc. to be duplicated from Campbell 
Photo and Printing Service Inc. 


16. On or about March 21, 1961 the defendant Darwin 
Charles Brown mailed and caused to be mailed a letter 


together with a brochure entitled Venezuela Mines Inc. 
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addressed to Mr. Frank Chambers, Continental Capital 
Corp., 120 Montgomery Street, San Francisco, Califor - 
nia. 


17. Onor about March 22, 1961 the defendant Darwin 
Charles Brown mailed and caused to be mailed a letter 
together with a brochure entitled Venezuel ines Inc. 
addressed to Dr. Donald H. McLaughlin, President, 
Homestake Mining Corporation, San Francisco, Califor- 
nia. 


18. On or about March 25, 1961 the defendant Darwin 
Charles Brown mailed and caused to be mailed a letter 
together with a brochure entitled Venezuela Mines Inc. 
addressedto Mr. Weston Bouret, Utah Construction & 
Mining Co., 550 California Street, San Francisco 4, 


San Francisco (sic). In violation of Title 18, United 
States Code, Section 371. 


Attorney of the United States 
in and for the District of 
A True Bill Columbia 


[Filed Oct. 14, 1964] 


MOTION OF DEFENDANT BROWN TO DISMISS; 
MOTION TO SEVER COUNTS 1 THROUGH 9 
FROM COUNT 10 AND DISMISS COUNT 11; 
AND MOTION TO INSPECT GRAND JURY 
MINUTES 

Defendant Darwin Charles Brown moves to dismiss 
the indictment pursuant to Rule 12 of the Federal Rules 
of Criminal Procedure; or in the alternative to sever 
Count 10 from Counts 1 through 9 and to dismiss Count 
11 pursuant to Rules 12 and 14 of the Federal Rules of 
Criminal Procedure; and to inspect grand jury minutes 
for the reasons set forth in the memorandum of points 
and authorities in support hereof. 


Respectfully submitted, 


/s/ Thomas A, Wadden, Jr. 
Counsel for Defendant Brown 


[Filed Dec. 9, 1964] 


ORDER 


This cause came on to be heard on motions of the de- 
fendant Darwin Charles Brown (1) to Strike (2) to Sever 
Counts 1 through 9 from Count 10 and Dismiss Count 11 
and to Inspect Grand Jury Minutes and (3) to Dismiss 
the Indictment, and after reading the papers in support 
thereof and in opposition thereto and after hearing coun- 
sel for the defendant Brown in support of the motions 
and the United States Attorney for the District of Col- 
umbia in opposition thereto, and due deliberation and 
consideration having been had it is this 9th day of De- 
cember, 1964 


ORDERED that the aforesaid motions be denied. 


/s/ Alexander Holtzoff 
United States District Judge 


EXCERPTS FROM 
COURT'S CHARGE TO THE JURY 


x xe OK 


[3281] I now turn to the specific charges, namely, the 11 
counts embraced within the indictment which you will 
have for your consideration, and in so far and only in 
so far as they relate to the defendants Brown and Kent. 

Counts one through ten charge both defendants, Brown 
and Kent, with violations of Title 15, Section 77-q(a), of 
the Federal Security laws, namely, the fraud provisions 
of the 1933 Act. 

So far as pertinent to your inquiry, that Act reads as 
follows: 

It shall be unlawful for any person in the offer or sale 
of any securities by the use of any means or instruments 
of transportation or communication in interstate com- 
merce or by the use of the mails, directly or indirectly - 

1. to employ any device, scheme, or artifice to de- 
fraud, or 
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2. to obtain money or property by means of any un- 

true statement of a material fact or any omission to 

: state a material fact necessary in order to make the 
statements made, in the light of the circumstances un- 
der which they were made, not misleading, or [3282 | 

3. to engage in any transaction, practice, or course 

: of business which operates or would operate as a fraud 
or deceipt upon the purchaser. 

Inasmuch as more than one defendant is here charged, 
you will have for your consideration Title 18 of the 

' United States Code, Section 2, which relates to aiding and 
abetting. 

I think at this time I will not read that for you because 
it will become more appropriate later in the charge of 
the court, 

Now, I turn to count 11 which is known as the conspir- 
acy charge, and that charge is based on Title 18, United 
States Code, Section 371, and reads: 

If two or more persons conspire either to commit 
any offense against the United States, or to defraud the 

. United States, or any agency thereof, in any manner or 
: for any purpose, and one or more persons do any act to 
- effect the object of the conspiracy, they shall be dealt 
with as prescribed by law. 
First, it is a crime to commit a violation of the fraud 
provision of the Securities Act of 1933 to which I have 
just referred, by actually doing the prohibited act. 
Secondly, it is a crime to aid and abet another in 
committing a substantive violation. And the aider and 
abetter is [3283] just as much as violator as the person 
who did the prohibited act and would therefore also be 
! guilty of a violation, if all the essential elements of the 
offense be proved beyond a reasonable doubt. 
And then, thirdly, it is a crime to conspire to violate 
the same statutes by combining, confederating or agree- 
' ing to commit any one of such prohibited acts. 
It is important to remember that the crime of conspir- 
ing to violate any of the various provisions I have discus - 
sed with you is a separate, distinct and independent 
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crime, as distinguished from the substantive crime of 
actually doing or aiding and abetting the commission of 
the prohibited act or acts. 

If a person knowingly commits the prohibited act he 
would be guilty of a substantive crime, but he may not 
also be guilty of conspiring to commit that crime unless 
he was at the same time a member of an agreement, 
plan, or scheme between two or more persons to commit 
that violation. 

On the other hand, if two or more persons agree or 
combine to commit any of the prohibited acts and any- 
thing is done to further the objects of the conspiracy, 
then they would be guilty of conspiring even though the 
prohibited act they planned [3284] to commit was never 
committed, because the essense of the crime of conspir- 
acy is the illegal agreement to do the act rather than the 
carrying out or execution of the agreement by doing the 
act. 

As to the conspiracy charge, I will deal with that 
charge with greater particularity later on in the charge. 
In essence, the first ten counts charge that the de- 
fendants Brown and Kent and Whitmore did unlawfully, 

wilfully and knowingly in the offer and sale of securi- 
ties, namely, preincorporation subscription agreements 
and common stock of Inter-American Timber Corpora- 
tion and Venezuela Mines, Incorporated, employ a scheme 
todefraudinvestors by the use of untrue statements of 
material facts and omissions of material facts in trans- 
actions with investors which would and did operate as a 
fraud and deceit upon them by the use of the mail, tele- 
phone and telegraph system in interstate commerce or 
by the sale of said securities within the District of Co- 
lumbia. 

As to the last phrase that I just used, within the Dis- 
trict of Columbia, that will become important in your 
determination of count two which alleges there were 
certain transactions with reference to the named secu- 
rities within the District of Columbia. 

You will note that the other counts will deal with [3285] 
the interstate feature by use of the mail, telegraph or 
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the telephone but because of the plenary power of Con- 
gress over the District of Columbia, it has a right to 
say that dealings within the District of Columbia consti- 
tute interstate commerce for the purpose of this act. 

Just to keep them together, I might say to you that the 
11th count charges the defendants Brown and Kent, Whit- 
more and others unlawfully, wilfully and knowingly 
conspired to commit the offenses charged in counts one 
through ten. 

I will not read count one because it is long, and for 
the reason that you are going to have the indictment with 
you. 

Passing to count two, I will ask you to note that each 
of counts two through ten include and reallege the exist- 
ence of the described scheme and its employment ona 
different investor. 

Count two, for example, is similar to count one, ex- 
cept that it charges the defendants sold securities of 
Inter-American Timber to Donald A. Cooke within the 
District of Columbia. 

Counts three and four are identical except that each 
charges that the defendants caused a different mailing 
to be made by J. W. Suggs in connection with the de- 
scribed scheme to [3286] defraud. 

Counts 5, 6. 7, 8 and 9 all charge a different employ- 
ment of the scheme to defraud, and a different use of the 
mails in connection with the sale of securities of Inter- 
American Timber to Edgar W. Pfeiffer. 

Count ten charges employment of the scheme to de- 
fraud by the use of the mails in connection with the sale 
of securities of Venezuela Mines to Edgar W. Pfeiffer, 
and count 11 charges that the defendants Brown, and 
Kent together with Whitmore and others, conspired to 
violate the fraud section of the Federal Securities Act. 

There has been testimony from several witnesses con- 
cerning the Securities and Exchange Commission's 
standards for accounting practices and valuation of min- 
erals in connection with the public registration of secu- 
rities. 
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You are instructed as a matter of law that these 
standards as such are not applicable to the case before 
you. It will be for you to determine from all the facts 
and circumstances, whether any Statements of the de- 
fendants were miSleading without regard to any partic- 
ular system of accounting. 

The defendants here contend that there was no public 
offering of the securities but a private offering. 

[3287] A private offering is one made to a reasonable 
number of people who are furnished with or have access 
to sufficient facts about the proposed buSiness venture 
to make a reasonable and prudent judgment as concerns 
investing therein. 

Said facts may be obtained in writing or orally, or 
both. The defendants were at all times under a duty to 
make full disclosure of all material facts to investors 
and prospective investors in Inter-American Timber and 
Venezuela Mines and this duty is in no way dependent 
on the number of people to whom the securities were of- 
fered or sold. 

Throughout the trial both the government and the de- 
fense have referred frequently to documents labeled pro 
forma balance sheet. 

For your purpose and consideration, such statements 
can be characterized as any other written or oral state- 
ment. 

It will be for you to determine from all of the evi- 
dence and circumstances including any oral statement 
made in connection therewith, whether that which is in- 
cluded in any statement is a misrepresentation of ma- 
terial facts or that there be such omission of material 
facts as to make those statements which were included, 
inaccurate or misleading or whether any opinion or pro- 
jection therein was recklessly included, that is, without 
any rational basis. 

[3288] To summarize, it is for you to determine from 
all the facts and circumstances whether any statement 
made or used was such as to mislead a prospective or- 
dinary investor. 
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You are instructed with respect to each count of the 
indictment that if you find that the acts committed by 
Brown were performed merely as an attorney for the 
corporations and further find that he had no knowledge 
and further find that the facts were not such as to put 
him on notice of the alleged fraudulent scheme, device, 
or conspiracy, then you must find him not guilty as to 
each such count. 

Counts one through ten charge that Brown and Kent 
employed a device or Scheme to defraud certain inves- 
tors in connection with the sale of securities of the In- 
ter-American Timber Corporation and the Venezuela 
Mines Corporation. 

Even if you find beyond a reasonable doubt that one or 
more of the named defendants did employ such a scheme 
or device to defraud, and even if you find that Brown or 
Kent performed acts which may have been in furtherance 
of such Scheme or device, you are instructed as a mat- 
ter of law that you must acquit one or both as to each 
count in which you find that such acts by one or both 
were performed without criminal intent. 

There has been evidence that Brown orally and in 
{3289 | writing stated that the Inter-American Timber 
Corporation would have a public registration of its stock 
within a given period or short period. 

If you find from all the evidence that at the time 
Brown made said statements he believed that they were 
true and further find that he had a reasonable and pru- 
dent basis upon which he made them, then you are in- 
structed that you must not consider the making of said 
statements by Brown as evidence of any scheme or de- 
vice or conspiracy to defraud as pertains to Brown. 

The defendant Brown contends that he relied solely 
on Joseph Harris as the source of the financial] data 
which appears in the brochures of March 1, 7 and 15 in 
connection with the proposed Inter-American Timber 
Corporation. 

If you find from all the evidence that the defendant 
Brown did so rely and further find that such reliance 
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was justified and reasonable under all the circumstances 
and in good faith, then you cannot consider preparation 
of such financial data by Brown as evidence of any 
scheme, device or conspiracy to defraud as pertains to 
Brown provided you further find Brown, in the prepara- 
tion of said brochures, fully and truthfully set forth such 
data and in such manner as to not mislead [3290] pro- 
spective purchasers of Inter-American Timber Cor- 
poration securities. 

The defendant Brown contends that he relied solely 
on Taube and Hea and Kent and the defendant Kent con- 
tends that he relied solely on Taube and Hea as per- 
tains to the accuracy and truthfulness of the material 
contained in the Venezuela Mines, Inc., Brochure. 

If you find from all the evidence that Brown or Kent 
or both did so rely and further find that said reliance 
was justified and reasonable under all the circumstances 
and in good faith, then you cannot consider such mate- 
rial contained in said brochure as evidence of any 
scheme, device, or conspiracy to defraud as pertains to 
Brown or Kent, provided you further find that Brown or 
Kent in the use by him or them fully and truthfully set 
forth such data and in such manner as not to mislead 
prospective purchasers of Venezuela Mines, Inc., secu- 
rities. 

In counts one through ten, the defendants Brown and 
Kent are charged with wilfully and unlawfully having 
made material false misrepresentations or having failed 
to disclose necessary material facts pertaining to the 
sale of securities of the Inter-American and Venezuela 
Mines Corporations. 

Before you may find Brown or Kent guilty of any of 
said counts, you are instructed as a matter of law that 
the [3291] government must prove beyond a reasonable 
doubt that said defendant Brown or the defendant Kent or 
both of them, knowingly made such false representations 
or knowingly failed to disclose material facts or made 
such false representations with a reckless, wanton re- 
gard for the truth. 


37 
Jury Charge 

You are further instructed that the defendants Brown 
and Kent are charged with acting with criminal intent by 
using untrue statements of material facts, by failing to 
state necessary specific facts and making statements 
without any rational basis for these statements. 

If you find that the government has failed to prove be- 
yond a reasonable doubt any one of the following, namely, 
that the defendant Brown or the defendant Kent made 
use of untrue material facts or omitted to state neces- 
sary material facts or made statements without rational 
basis for such statements, or aided and abetted those 
who did, then you must find that the defendant Brown or 
the defendant Kent or both not guilty as to such count or 
counts, 

Turning again to counts 1 through 10 which charge 
violations of the fraud provisions of the United States 
Code, you are instructed as a matter of law that in order 
for the government to convict a defendant of this charge 
or any one of them [3292] it must prove beyond a rea- 
sonable doubt, as I have defined that phrase for you, the 
following: 

1. The offer or sale of a security, 

2. By use of the mails or some means or instru- 
ments of transportation or communication in interstate 
commerce, and 

3. That the defendants intentionally and knowingly 
employed any one of the following: 

a. a device, scheme or artifice to defraud, or 

b. obtained money or property by means of material 
misrepresentations or material misleading omissions 
or made statements without a rational bais therefor, or 

c. engaged in a transaction or practice or course of 
business which would or did operate as a fraud or deceit 
upon a purchaser of securities. 

Now, for a brief explanation as to some of the verbi- 
age included in the essential elements. 

First as to element No. 1, you are instructed as a 
matter of law that both common stock and preorganiza- 
tion certificates or subscriptions to Inter-American 
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Timber Corporation and Venezuela Mines, Inc., are se- 
curities. 

As to element two, this element embraces transporta- 
tion [3293] or communication by mail, by telephone or 
telegraph in interstate commerce. 

Interstate commerce under the law by which these 
defendants are charged, means between the states, be- 
tween the state and the District of Columbia or as 
charged in count two, merely within the District of Co- 
lumbia. 

Now, as to the third element, first you will note that 
the defendant must have intentionally employed one of 
the three methods to defraud which have been specified 
for you. 

This means that the defendant must have knowingly 
and wilfully committed the acts charged. A person 
does a thing knowingly when he does it voluntarily and 
purposefully and not because of accident or inadvert- 
ence. The act is wilful if done knowingly and deliber- 
ately. 

Knowlege and wilfullness of a defendant need not be 
proved by direct evidence and like any other fact in is- 
sue. may be established by circumstantial evidence. 

Here as in other phases of this case, the significant 
fact is the defendant's state of mind. It is obviously 
impossible to ascertain or prove directly the operations 
of a defendant's mind. You cannot look into a person's 
mind and see what his intentions are or were. 

[3294] But the proof of the circumstances surround- 
ing the transactions can supply an adequate basis for a 
finding that a defendant acted wilfully. The actions of a 
man must be set in their time and place. Just as the 
meaning of a word is understood only in its relation to 
other words in a sentence, So the meaning of a partic- 
ular act may depend on the circumstances surrounding 
it. 

The terms artifice and scheme are descriptive of 
the transactions, plan or device employed. 

Scheme means plan. The scheme or plan must be 
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‘designed to defraud, to cheat, to deceive, it is one 
which operates or would operate as a fraud upon the 
purchasers of securities. 

The government contends the defendants made cer- 
tain false representations to purchasers of Inter-Amer- 

:ican Timber and Venezuela Mines securities. 

False representations mean any representations re- 
garding present or past facts, any opinions expressed 
‘or any predictions as to the future which are made with- 
‘out any rational basis in existing fact upon which such 
predictions could be made. 

While the element of speculation is inherent in stock 
[3295] investments, the investor is entitled neverthe- 
‘less to have the opportunity to evaluate the risk of loss 
as against the hope of lucrative return from true state- 
‘ments of the financial status of the corporate enter- 
prise in which he is acquiring an interest. 

A statement made is material if it is the sort which 
would induce an investor to purchase the Inter-Ameri- 
can or Venezuela Mines securities. 

Similarly, an omitted fact is material if it is the sort 
‘which would make an investor hesitate to purchase Inter- 
American or Venezuela Mines securities. 

The alleged illegal activities charged in the indict- 
ment may be effected by only one material misrepre- 
sentation, although more are charged, 

It is necessary only that there be sufficient misrep- 
resentations or other fraudulent activities to convince 
‘you beyond a reasonable doubt that a scheme to defraud 
‘was employed or a course of business which would de- 
‘fraud was knowingly engaged in by the defendants in the 
offer and sale of Securities, 

Any representations that you find to have been made 
are to be interpreted by the effect they would produce 
upon an ordinary mind,that is, a mind of an ordinary 
prospective investor in securities. 

[3296] If a defendant believed and had reason to be- 
‘lieve what he said at the time he uttered it, then it is not 
icriminally fraudulent. But if he knew the representa- 
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tions were false or if he was aware that he was making 
and authorizing reckless representations to be made 
without knowing whether they were true or false or if he 
closed his eyes deliberately to facts he had a duty to 
see, then the representation would be fraudulent. 

The fact that a defendant is an attorney does not 
change the situation, 

A dollar and cents figure set opposite an item of 
property ona balance sheet implies it was reached on 
some rational basis. 

If you find from the evidence that material misrepre- 
sentations were made and with the intent to defraud, the 
fact that a defendant might have believed that Inter- 
American Timber Corporation or Venezuela Mines, Inc., 
would eventually succeed, is no defense to fraud. 

A scheme to defraud may include later efforts to 
avoid detection of the fraud. Avoidance of the detection 
and prevention of the recovery of any money fraudulently 
obtained, may be a material part of an illegal scheme. 
For this reason the lulling, if such you find, of investors 
into a sense [3297] of security and inaction after their 
purchase, may properly be found to be a part of the 
fraudulent scheme and device. 

You are further instructed that loss of money and 
property by a purchaser is not an essential element of 
the offense charged. 

It is not neceSsury to a finding of guilt that the inves- 
tors were damaged or suffered any loss nor is it neces- 
sary for the government to establish that there was any 
gain to the defendants. 

As the court has already stated, inasmuch as more 
than one defendant is here charged in counts one through 
ten, you have therefore for your consideration the provi- 
sion of the law relating to aiding and abetting to which I 
have already heretofore referred. 

This provision in essence provides that whoever, 
commits an offense against the United States or aids or 
abets, counsels, induces or procures the commission of 
the offense against the United States is punishable as a 
principal. 
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In other words, anyone who with criminal intent aids, 
abets or induces or causes another person to commit 
an illegal act, is himself also guilty of committing the 
illegal act. 

Thus, if you find that the government has proven be- 
yond [3298] a reasonable doubt each of the essential 
elements of the offenses charged in counts one through 
ten, and a defendant or defendants personally commited 
the offense or offenses or that a defendant or defendants 
aided and abetted or induced or procured or caused 
another to commit the offense charged with a criminal 
intent, then you may find such defendant or defendants, 
guilty as charged as to any one or more of the first ten 
counts. 

If, however, you find that the government has failed 
to proved beyond a reasonable doubt any one or more of 
the essential elements of the offenses charged in count 
one through ten, or that the government failed to prove 
that a defendant commited the act or aided and abetted 
one who did, then your verdict would be not guilty as to 
such defendant or defendants as to such count or counts. 

So much for counts one through ten, and I now turn 
to count 11 which relates to the conspiracy charge. 

In order for you to convict the defendant Brown or 
the defendant Kent on the last or the 11th count, you 
must find that the government has proved beyond a rea- 
sonable doubt the following four elements. 

In other words, that these elements have been proved 
to exist. 

[3299] 1. That some time between May 1, 1959, and 
May 1, 1961. and in the District of Columbia, and other 
places, a conspiracy to violate the fraud provisions of 
the Federal Securities Act existed between any one of 
the defendants on trial and any other person either on 
trial or not now on trial, namely. that there was a plan 
or agreement to defraud prospective purchasers of se- 
curities. 

2. That it was a part of this conspiracy to do any of 
the acts made unlawful by the fraud provisions of the 
Securities Act. 
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I have read to you that provision of the law but I 
think I should, with the risk of repetition. reread it to 
you, because it has specific applicability, as I have indi- 
cated. 

That law reads: 

It shall be unlawful for any person in the offer of 
sale of any securities by the use of any means or instru- 
ments of transportation or communication in interstate 
commerce or by the use of the mails, directly or in- 
directly - 

1. To employ any device, scheme, or artifice to de- 
fraud, or 

2. To obtain money or property by means of any un- 
true statement of a material fact or any omission to 
state a material [3300] fact necessary in order to make 
“ye statements made, in the light of the circumstances 
under which they were made, not misleading, or 

3. To engage in any transaction, practice, or course 
sf business which operates as a fraud or deceit upon the 
purchaser. 

The third element is that at least one overt act was 
committed in furtherance of the conspiracy. 

The fourth element of the conspiracy counts is that 
che defendant or defendants knowingly became a mem- 
per of the conspiracy and with the criminal intent to de- 
fraud. 

What is conspiracy as alleged in count 11? 

A conspiracy may be defined aS a combination of two 
or more persons by concerted action to accomplish a 
criminal and unlawful purpose, and in this case to em- 
ploy a fraudulent scheme, to defraud in violation of the 
Federal Securities laws herein cited. 

The offense is an unlawful combination or agreement 
to violate one or all of these laws. 

A conspiracy is in essence a partnership for criminal 
purposes. 

It is not necessary, in order to constitute a conspir- 
acy, that two or more of the persons should meet to- 
gether and enter into an explicit or formal agreement 
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to violate the statute. It is sufficient if two or more per- 
: sons in any manner or through any contrivance, explic- 

itly and tacitly came to a mutal undertstanding to ac- 
‘ complish a common unlawful design, [3301] knowing its 
‘object, and that one or more of them do an overt act in 

furtherance of the conspiracy. 

The conspirators need not be acquainted with each 
other but if knowing that others have combined to violate 
the law, a party knowingly and intentionally cooperates 
to further the object of the conspiracy, he too becomes 
a member of the conspiracy. 

Although the indictment refers to various means 
which were used to accomplish the conspiratorial ob- 
jectives, it is sufficient as to this element if it be es- 
tablished beyond a reasonable doubt that one of the 
means employed or described in the indictment was 

‘ agreed upon to be used to effect the conspiracy. 

Now, as to the second part, that is, whether each de- 
fendant considered separately was a member of the con- 
: spiracy, and the testimony of the evidence in the case 
must be considered and dealt with as to each defendant 
separately. 

Where an unlawful end is sought to be effected, and 
two or more persons, actuated by the common purpose 
of accomplishing that end, knowingly worked together 
in any way in furtherance of the unlawful scheme, every 
’ one of such persons becomes a member of the conspir- 
acy although his part therein may [3302] be a subordi- 

i nate one, or be executed at a remote distance from the 
other conspirators. 

Knowledge on the part of the individual conspirators 
is a matter of inference from facts proved. The ques- 
tion as to the element of knowledge is did he, the defend- 
- ant, join the others with a knowledge of at least some of 
the common basic purposes and of the ¢ssential or pri- 
mary objectives and aims of the conspiracy. 

In deliberating on this question of each defendant's 
knowing participation or membership in the conspiracy, 
you must consider the case as to each defendant individ- 
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ually and separately and you must confine your deliber- 
ations in each case to the independent evidence as to his 
own actions. his own conduct, his own statements or 
declarations, his own connection with the actions and 
conduct of other alleged co-conspirators, and the rea- 
sonable inferences to be drawn from such independent 
evidence. 

Before you may find a particular defendant guilty, 
you must be satisfied beyond a reasonable doubt that he 
intended to associate himself with the conspiracy, and 
to further its unlawful purposes and with criminal in- 
tent. 

How do you determine whether a person had a certain 
[3303] intent? It is not possible, short of an express 
admission by him, to prove directly the operations of 
his mind. You cannot look into his mind and see whether 
he had the requisite intention. You can only determine 
that question by a careful and intelligent consideration 
of the evidence concerning his activities and statements. 

A conspiracy in order to be the basis for conviction 
must carry with it not only the plan and the parties but 
also an overt act. 

You may not find either of the defendants guilty un- 
less and until you are convinced that at least one overt 
act was committed by at least one of the conspirators. 

Now, there are 18 specifically named overt acts 
charged in the last count of the indictment, and they ap- 
pear on pages 12 and 13. 

I will not read them to you because you will have the 
indictment, and you can see them recited on pages 12 
and 13 of the indictment. 

In addition, the last count, count 11 also incorporates 
into the last count as overt acts all the facts alleged in 
paragraphs 1 through eight of counts one through ten of 
the indictment and those appear on pages one through 
12. 

[3304] You may consider all the acts alleged in para- 
graphs one through eight of the counts one through ten 
and those appearing on page 12 and 13. 
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The overt act required is one which furthers the ob- 
jectives or purposes of the conspiracy. It does not have 
to be a criminal act or an act, which, of itself, consti- 
tutes an objective of the conspiracy. It may be an act 
which is innocent on its face, but it must be of such 
character that it furthers, or promotes, or aids and as- 
sists in accomplishing a purpose of the conspiracy. 

It is enough if you find beyond a reasonable doubt 
that at least one overt act was committed by any con- 
spirator in furtherance of the conspiracy, for the act of 
one conspirator in furtherance of the conspiracy is 
deemed in law to be the act of all. 

If you find that the government has proved beyond a 
reasonable doubt each and all of the four essential ele- 
ments including that of criminal intent as to the defend- 
ant Brown or the defendant Kent or both of them, then 
you may find the defendant Brown or the defendant Kent 
or both guilty as charged in count 11. 

If you find that the government has failed to prove 


[3305 | beyond a reasonable doubt any one or more of the 
essential elements as to either of the defendants, Brown 
or Kent or both, then you will as to such defendant or 


defendants, find him or them not guilty as to count 11. 
* OK OK 


[3310] eae 

Going on further, where several persons have been 
found by a jury to have combined together for the same 
illegal purpose, the declarations made by one of them 
during the active pendency of the illegal enterprise and 
in furtherance of the common objectives, is not only evi- 
dence against himself but is evidence against the other 
conspirators, who, when in combination it is proved are 
as much responsible for such declarations and acts as 
if committed by themselves. 

In considering whether or not a particular defendant 
was a member of the conspiracy, you must do so without 
regard to and independently of the statements and dec- 
larations of others. 
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In other words, you must determine the membership 
of a particular defendant from the evidence concerning 
his own actions, his statements, and his own connection 
with the actions [3311] and conduct of others. 

However, once you, using this test, have determined 
that a particular defendant was a member of the con- 
spiracy, you may then consider as if made by him the 
statements and declarations of other con-conspirators, 
made in furtherance of the conspiracy and during its 
existence as alleged. 

If you find that Ralph H. Whitmore participated in a 
fraudulent scheme or conspiracy to defraud then you 
may consider his acts as being the acts of either the de- 
{endant Brown or the defendant Kent if you find that 
sitaer or both participated in the fraudulent scheme or 
conspiracy with the criminal intent to defraud. 

There has been testimony of the witness Whitmore 
‘vino is in the eyes of the law is an accomplice. 

in @ prosecution such as this, the government is fre- 
quently called upon to use witnesses who are accom- 
olices. 

The testimony of these witnesses or witness who are 
accomplices, must, as a matter of law, be considered 
by you with close and searching scrutiny and caution. 

This is not to say that because a person is an ac- 
complice or co-conspirator, he is not to be believed. 

[3312] An accomplice’s testimony should be com- 
pared to the facts you find to exist in a case, and then, 
such testimony should be given such value and weight 
as you deem it proper under all the circumstances Sur- 
rounding it when considered in conjunction with each 
other. 

Accomplice testimony by itself is sufficient to con- 
viet if it convinces you of the defendant's guilt beyond a 
reasonable doubt. 

It is the rule in the Federal Court, and this is a Fed- 
eral Court, that a defendant may be convicted on the un- 
corroborated testimony of an accomplice. 

I further instruct you that the fact a plea of guilty 
was entered by the defendant Whitmore does not mean 
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that the remaining defendants, Brown and Kent, are 
guilty with him. 

The plea does not give rise to any inference as to the 
‘guilt of the remaining defendants here on trial, Brown 
.and Kent. The guilt or innocence of the remaining de- 
fendants here on trial must be determined solely by you 
‘solely by the evidence introduced in the trial of this 
case. 

If the evidence adduced by the government relates to 
and is connected with the conspiracy count, and one or 
more substantive counts, namely, one through ten, there 
‘is nothing [3313] inconsistent in using parts of the same 
evidence to prove that a particular defendant committed 
a substantive crime and also to prove that he was a 
member of the conspiracy. 

As to count 11, your verdict may be guilty as to both 
‘defendants, not guilty as to both defendants or a combi- 
nation of guilt and innocence. 

! When you Ladies and Gentlemen took your places in 
ithe jury box, each of you swore that you would deter- 
‘mine the guilt or innocence of the defendants Brown and 
‘Kent from the evidence adduced from the witness stand 
and reasonable inferences to be deduced from proven 
facts and in conformity with your recollection thereof. 

And you are further instructed that you are not to be 
motivated in your verdict by any bias or prejudice for 
‘or against a defendant, and furthermore, your verdict 
shall not be dictated by any sympathy. 

The possible verdicts in this case and I will now re- 
fer to all 11 counts, are: 

As to counts one through 10, the fraud counts, your 
‘verdict may be guilty as to both defendants, as to all 
‘counts, one through ten. Not guilty as to all counts, 
one through ten. 

Guilty as to some counts and as to both defendants, 
‘guilty as to Some counts as to one defendant and not 
guilty as [3314] to the other defendant, and not guilty as 
to some counts as to both defendants or one defendant 
only. 


? 
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As to count 11, guilty as to both defendants, Brown 
and Kent, not guilty as to both defendants, Brown and 
Kent, guilty as to only one defendant and not guilty as to 
only one defendant, and whatever your verdict be as to 
any count, it must be unanimous. 

Would counsel like to approach the bench? 

MR, WADDEN: Yes, sir. 

[3315] (At the Bench) 

MR. WADDEN: Your Honor, for the record, I would 
take objection to Your Honor's failure to give Instruc- 
tion No, 11 of the defendants. 

THE COURT: Let me see that one, Mr. Wadden. 

MR. WADDEN: Your Honor, I have numbered the 
companion -- 

THE COURT: The same thing. 

MR. WADDEN: It is the same thing. It pertains to 
conspiracy. 

THE COURT: In other words, the same count. 

MR, WADDEN: No. 14. 

THE COURT: Certainly, the proposed prayer is ap- 
plicable to both the substantive and conspiracy count. 

MR. WADDEN: Your Honor -- 

THE COURT: Before we leave that. do you have any 
feeling as to whether that instruction should be given, 
Miss Lindemann? 

MISS LINDEMANN: Iam sorry. I was not able to 
hear counsel. 

MR. WADDEN: It is the Kotteakos instruction. 

MISS LINDERMANN: Your Honor. if either Mr. 
Tuabe on the one hand -- 

THE COURT: Don't let us argue if. 

[3316] MISS LINDERMANN: I oppose it, Your Honor. 
It is not applicable under the facts of this case as dis- 
tinguished by United States against Crosby, Your Honor. 

THE COURT: All right. And that is applicable as to | 
both the substantive count and the conspiracy count? i 

MISS LINDERMANN: Yes, Your Honor. 

MR. WADDEN: Your Honor, I would object to your 
instruction that went to the avoidance of detection by lull- 
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ing the investigators, because I feel there is no evidence 
in the case to support that. 

THE COURT: The only reason I did that was the 
timing in the case, Mr. Wadden; but the record will 
speak for itself. 

MR. WADDEN: The only other thing I would request, 
Your Honor, is two other things. In your aiding and 
abetting instruction, I felt it might be made more clear 
to the jury that a defendant cannot be found to aid and 
abet the commission of a crime unless you first find that 
he had knowledge that a crime was to be committed by 
another. 

THE COURT: I think that is proper. I hope I said it. 
TI will say it. 

MR, WADDEN: You said criminal intent. That really 
embraces knowledge. 

THE COURT: All right, sir. I was trying to say 
[3317 | that aiding and abetting would be applicable pro- 
vided all the other essential elements have been proved 
beyond a reasonable doubt. If there is any question, I 
will certainly repeat it. Did you hear that, Miss Linder- 
mann ? 

MISS LINDERMANN: Yes, Your Honor. I thought 
Your Honor had covered that in the charge. 

THE COURT: Your co-counsel thinks there might be 
some queStion about it. So let us not have any question 
about it. 

MR.WADDEN: The only thing I would say, Your 
Honor, and this again I think just makes it clear to the 
jury: You may find one or more overt acts were com- 
mitted by the defendants. However, before you may con- 
Sider the overt act as evidence against either defendant, 
you must find a conspiracy existed in that said defend- 
ant joined it, as I have previously described or instructed 
you. 

MISS LINDERMANN: I think that is exactly what 
Your Honor said. 

THE COURT: I feel I did say it. 

MR.WADDEN: Judge, the reason I feel strongly 
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about it, I know from my experience from prosecuting 
and defending that the jury will go and look at the overt 
acts and think they proved all these overt acts and they 
lose sight of the fact -- 
[3318] THE COURT: All right, sir. 

MISS LINDERMANN: Your Honor, on three occasions 
Your Honor specifically told the jury to the contrary dur - 
ing the course of the trial as well as in the Court's 
charge. 

THE COURT: There may be some duplication, Miss 
Lindemann, but we have got too much invested to have 
any question about something of that sort. Iam inclined 
to agree with you, to be honest with you. 

MR, WADDEN: I appreciate it, Your Honor. 

MR. STEWART: I join in these. 

THE COURT: Is that all you had, Mr. Wadden and 
Mr. Stewart ? 

MR. WADDEN: That is all. 

x Ok OK 
(3321] THE COURT: Counsel for both sides have called 
my attention to certain matters which they think would 
be helpful to you, and I certainly am glad to conform 
with their request. 

You will recall that I stated that there are two [3322] 
ways a person may violate the law. One is by personally 
doing the act or acts himself; or, two, by aiding and 
abetting, provided that the person who aids and abets has 
a criminal intent. 

Now, of course, before you could find him guilty, even 
if he does the act, you must find each of the essential 
elements of the offense with which he is charged had 
been proven beyond a reasonable doubt. 

Similarly, you must find before the aiding and abet- 
ting doctrine comes into play that each of the essential 
elements have been proven beyond a reasonable doubt 
and, in addition to that, find that the other defendant did 
aid and abet in carrying out these things which consti- 
tute the offense and did so with a criminal intent. 

Aiding and abetting has nothing to do with the con- 


51 
Jury Charge 

Spiracy charge. It relates to the substantive charge. In 
other words, you would have to find that the essential in- 
gredients have been proven beyond a reasonable doubt 
and that the other defendant knowingly and with criminal 
intent did aid and assist in its accomplishment, in other 
words, he was a part and parcel of that. 

Now, I dealt with a prayer here which related to reli- 
ance. I said that if one of the defendants or both of the 
defendants relied on statements made by, and I am not 
, [8323] trying to repeat it exactly, relied on statements 
made by Mr. Hea or by some other person and he did 
with justification and good reason rely on it and hada 
; reason for it and he in fact believed that which he relied 
' on and made uSe of that which he did rely on in a man- 
ner which was not misleading, that you would find the 
: defendant Brown not responsible. That is equally true 
as to the defendant Kent, of course. 

And, furthermore, I should have said to you that it is 
not necessary for a defendant to know that he is violating 
a particular statute or section of the United States Code 
' in order for you to convict. He may have no knowledge 
that the United States Code is even in existence. How- 

- ever, you must find that the ingredients of the offense 
' with which he is charged have been proven beyond a rea- 
sonable doubt, and each of them. 

«OK 
[3325] THE COURT: ** * My attention was called 
that when I recited to you verbally what I thought to be 
' the substance of one of the [3326] charges here that it 
may be misleading. So in the interest of clarity, lam 
going to reread that charge to you. 

The defendant Brown contends that he relied solely 
on Taube and Hea, and Kent and the defendant Kent con- 

’ tends that he relied solely on Taube and Hew us pertains 
to the accuracy and truthfulness of the material contained 
in the Venezuela Mines. Inc., Brochure. 

If you find from all the evidence that Brown or Kent 
or both did so rely and further find that said reliance 
was justified and reasonable under all the circum- 
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stances and in good faith, then you cannot consider such 
material contained in said brochure as evidence of any 
scheme, device, or conspiracy to defraud as pertains 
to Brown or Kent, provided you further find that Brown 
or Kent in the use by him or them fully and truthfully 
set forth such data and in such manner as not to mis- 
lead prospective purchasers of Venezuela Mines, Inc., 
securities. 

Now, is there anything further ? 

MR. WADDEN: Satisfied, Your Honor. 

MISS LINDEMANN: Satisfied. 

x * * 
[3332| THE COURT: I thought I would say to counsel 
before the jury was brought in that I received the follow- 
ing note from the jury: 

"We are confused as per ‘aiding and abetting, and 
conspiracy.’ Would you please re-explain these to us did 

MR. WADDEN: Judge, I only do this out of an abun- 
dance of caution, but,as you may remember, Iapproached 
the bench today suggesting that the jury be fully apprised 
that without knowledge, basically in connection with con- 
spiracy, there can't be any joining in a conspiracy. 

THE COURT: There is no aiding and abetting incon- 
spiracy. and I said that to them, Sir. 

MR. WADDEN: Yes. 

THE COURT: So as to aiding and abetting -- lam 
speaking to the Substantive counts, and see what this is: 
I thought it would be my purpose to recite to them 
the essential ingredients of the substantive counts, and 
say to them if they find each of those supported beyond 
a reaSonable doubt, then they would have for their con- 
sideration whether a person did personally perform the 
act or whether he did aid [3333] and abet a person and 

did so with a criminal intent. 

MR, WADDEN: Well, Judge, it may be just a differ- 
ence in what Iam Saying, because certainly criminal 
intent requires knowledge of the events going on. But if 
your Honor could make clear -- because I think I antic- 
ipate somewhat their difficulty -- that the aider and 
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abettor has to have knowledge that someone is commit- 
ting a crime before they can aid and abet the crime be- 
ing committed. If you follow what I am saying. 

THE COURT: Oh, he certainly has got to be a partic- 
ipant, if that is what you mean. He has got to be apar- 
ticipant in that and with the ingredients existent. 

Do you think "knowledge" is better than "criminal 
intent'’? 

MR. WADDEN: Your Honor, I think it is important 
in this case because certain acts that are complained of 
took place after certain dates, and I think that there can 
be no participation in a conspiracy without knowledge of 
the purpose of the conspiracy. and, secondly, there can 
be no aiding and abetting, your Honor, without the knowl- 
edge of the aider and abettor that another is committing 
the crime. Because. even if the other commits the 
crime, if he doesn't have knowledge -- 

[3334] THE COURT: He could not have criminal intent 
without knowledge, could he ? 

MR. WADDEN: Right. 

Would you say that to them, Judge? 

THE COURT: Oh, I would have no objection to that, 
if you think it is well for you. 

Do you have any feeling about it, Miss Lindemann? 
MISS LINDEMANN: Ihave no objection to it, your 
Honor, except that if your Honor did so charge. I would 

ask your Honor to also charge that there is no need to 
have knowledge as to every aspect of the scheme or as 
to every aspect of the conspiracy, so long as you have 
know ledge of the criminal purpose of the scheme or the 
criminal purpose of the conspiracy, and knowingly agreed 
to participate in it. 

MR. WADDEN: The same as to aiding and abetting, 
your Honor. 

MISS LINDEMANN: And the same as to aiding and 
abetting. 

MR. WADDEN: You have to have knowledge that the 
person is committing the crime, because without knowl- 
edge there can be no criminal intent. 
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THE COURT: I will give it. 

MR. WADDEN: Thank you, Judge. 

THE COURT: I will give it in its context, and after 
[3335] I am through I think I will just give them four in- 
gredients and then say this can be accomplished one or 
two ways: A person personally did it or whether he was 
aiding and abetting another who was in fact doing it, and 
did so with a criminal intent. 

MR, WADDEN: In defining that, your Honor -- 

THE COURT: One of these ingredients is (3) that the 
defendant intentionally and knowingly employed any one 
of the following: (a) a device or scheme or artifice to 
defraud, or (b) obtained money or property by means of 
any material misrepresentation, et cetera, (c) or en- 
gaged in any transaction. 

MR. WADDEN: Your Honor, am I making an incor- 
rect statement of law when I suggest that without knowl- 
edge there can be no criminal intent to join in conspir- 
acy, and without the knowledge there can be no criminal 
intent to aid and abet? That is the thing I am trying to 
get across, Judge. 

THE COURT: I think you are gilding the lilly, but I 
have no objection to art. 

MISS LINDEMANN: I don't want to gild it further, 
your Honor, but again I would say it is knowledge of 
what, and as long as it is clear to the jury that itdoesn't 
have to be knowledge of every specific or indeed of any 
particular aspect of the overall scheme; that, in fact, in 
a conspiracy it is not necessary that a defendant have 
knowledge of any [3336] particular aspect of the scheme 
as long as he has knowledge of the conspiracy. 

THE COURT: See if this won't satisfy both of you: 
That a defendant intentionally employed any one of 
the following: (a) knowingly participated in a device or 
scheme or artifice to defraud -- and then add, of course, 

"with the criminal intent.” 

Has anybody anything to say to that? 

Do you subscribe to it? 

MR. WADDEN: Yes, your Honor. 
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THE COURT: Mr. Stewart? 

MR. STEWART: Yes, your Honor. 

MISS LINDEMANN: I think that is fine, your Honor. 

THE COURT: All right. 

Now just one thing further: I think I shall first say 
ito them that there are two separate things. One is the 
substantive offense on one side and the other is conspir- 
‘acy. It is only in connection with the substantive offense 
‘that we reach the question of aiding and abetting, and 
then I will apply it to that, and then see if that answers 
what you have in mind. 

All right, Mr. Marshal, bring in the jury, please. 

(Whereupon, the members of the jury entered the 
.courtroom and took their seats in the jury box.) 

'[8337] THE COURT: Mr. Foreman, I have read to 
counsel your memorandum where you inquire with ref- 
-erence to aiding and abetting, and conspiracy, and you 
ask that the Court explain to you. 

Let me Say to you first that the aiding and abetting 
element is only applicable to the first ten counts, It has 
no relation to the conspiracy count, Count Number 
Eleven. 

Now, the aiding and abetting provision of law comes 
into play where there is more than one person involved. 

Now, as to the substantive counts 1 through 10, I enu- 
:merated for you this morning the essential ingredients 
of those. 

If you want me to, I will re-read the essential ele- 
ments of that. 

: One of the jurors is indicating he would like to have 
it, so I will give it for the benefit of all. 

Let me say first to you, you of course realize that 
what Iam now giving to you is in response only to the 
questions you put. All the other charge is in full force 
‘and effect. This is just a segment of that by way of ex- 
planation for you. 

Now, as to the counts which come under Numbers 
one to ten, inclusive: 

[3338] You are instructed as a matter of law that in 
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order for you to find either of the defendants guilty, you 
must find that the Government has proved beyond a rea- 
sonable doubt the following essential elements: (1) the 
offer or sale of securities; (2) by use of the mails or by 
any means or instruments of transportation or commu- 
nication in interstate commerce. And I think I said to 
you when I charged you this morning that, as to Count 
Two, because of the plenary power of the Congress of 
the United States over the District of Columbia, if you 
find there was in fact a sale in the District of Columbia, 
that constitutes interstate commerce. (3) that the de- 
fendant intentionally and knowingly employed any one of 
the following: (a) a device or scheme or artifice to de- 
fraud, or (b) obtained money or property by means of 
any material misrepresentation or any material mis- 
leading omission, or made use of a statement or did 
make a statement without any rational basis therefor; 
(c) engaged in any transactions or practice or course 
of business which operates, or would or did operate as 
a fraud or deceit upon a purchaser of securities. 

If you find that each of those essential ingredients 
have been proven beyond a reasonable doubt -- those in- 
gredients -- in order for you to finda defendant guilty it 
is not necessary for you to find that each defendant did 
in fact [3339] personally perform those functions, for, 
under the aiding and abetting statute, if you find that a 
person knowingly and intentionally and with criminal in- 
tent did aid and abet, then he is as guilty as if in fact he 
did do the acts himself. 

Does that answer your question? 

I may add another sentence: 

In other words, under the law a person who advises 
or connives in any criminal offense, or aids or abets the 
principal offender, is himself as guilty as the offender. 
But mere physical presence where the offense is com- 
mitted is not enough. To constitute an aider and abettor 
it is essential that the aider and abettor share in the 
criminal intent with the party who actually commits the 
offense. 
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Does that answer the question which you have put, 
sir? 

THE FOREMAN: Yes, sir. It answer it, your Honor. 

THE COURT: Counsel, would you like to say any- 
thing further ? 

MR. WADDEN: Could we approach the bench just one 
second? 

THE COURT: Yes. 

(At the Bench:) 

MR. WADDEN: Your Honor gave an instruction in 
the [3340] conspiracy in the case in which your Honor 
said if -- this is general, your Honor, because I can't 
remember the exact words -- if one of the defendants 
committed acts which in fact aided the conspiracy, or 
furthered the conspiracy’s purpose, but did so without 
knowledge of criminal intent, then this would not be evi- 
dence in furtherance of his being a member of the con- 
Spiracy. 

Likewise it Seems to me, your Honor, if one of the 
defendants in fact did acts which in fact aided andabet- 
ted Someone committing the crime, but he had noknowl- 
edge of criminal intent, then even though it furthered 
the aiding and abetting it would not be a criminal act as 
to that defendant without knowledge. 

THE COURT: I think I have said "with knowledge" 
and I think I have said "with criminal intent"' and I have 
made those conditions precedent to a conviction, and so 
it is beyond a reasonable doubt I will say that part. 

MR. WADDEN: I wish you would, Judge. Thank you. 

MISS LINDEMANN: Your Honor, I would ask you to 
add to Alternate 2 of Element 3, which you named; that 
is, you said either making a material false statement 
or a material omission, or Saying something without a 
rational basis. 

THE COURT: I did say it. 

[3341] MISS LINDEMANN: Yes, and I would like to ask 
you to add to that "or failing to state what would be ap- 
parent, or deliberately closing your eyes to what is 
readily available to see." 


58 
Jury Charge 

THE COURT: You understand what I am saying -- 
knowledge, actual knowledge, or the facts such as would 
put him on notice. 

That is certainly true. 

MISS LINDEMANN: It is in 15, your Honor. 

THE COURT: No, I would not go back to that. 

MR. WADDEN: Knowledge is the only thing Iam 
really interested in, Judge. 

THE COURT: Yes. That is a refinement of actual or 
constructive knowledge. 

MR. WADDEN: But they must have it. 

THE COURT: Yes, sir. 

MISS LINDEMANN: Closing your eyes to what is 
readily available to see if you care to look. 

MR. WADDEN: No, I don't think that is exactly the 
test. 


THE COURT: That they either knew or should have 
known, is what it is. 
Did you hear that, Mr. Wadden? Knew or should 


have known under all the facts and circumstances. 
Either had [3342] actual knowledge or under the facts 
and circumstances were charged with notice and knowl- 
edge. 

MR. WADDEN: Yes, So long as knowledge is the 
predicate, that they can't be found guilty without it. 

THE COURT: Yes, that is right, sir. 

(In Open Court:) 

THE COURT: Now, Ladies and Gentlemen, I am re- 
peating, because it is important. All of the ingredients 
which I have named, plus the aiding and abetting feature, 
must be proven beyond a reasonable doubt in order for 
there to be a conviction. 

I stated to you, in connection with aiding and abetting, 
that a person would have to be participating with knowl- 
edge and with criminal intent. They are necessary in- 
gredients, knowledge and with the criminal intent, 
namely, to violate the law. 

When I say knowledge I mean that a person had ac- 
tual knowledge, Such as a person said "I knew it’’ or the 
facts be such that in reason he is charged with knowl- 
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edge. In other words, that he knew or should have known 
from all the facts and circumstances, 

Does that answer your question, Ladies and Gentle- 
men? 

THE FOREMAN: Yes, sir. 

[3343] THE COURT: Now, does counsel have anything 
further ? 

MR. WADDEN: No, your Honor. 

MR. STEWART: No, your Honor. 

THE COURT: Miss Lindemann? 

MISS LINDEMANN: No, your Honor. 

THE COURT: That satisfies all three counsel? 

MR.WADDEN: Yes, sir. 

THE COURT: If that answers your question, you may 
retire now to further consider and decide the case, real- 
izing, please, that what I have given you now is merely 
a fragment of the charge. All of the rest of it is in full 
force and effect. 

(Whereupon, at 3:50 o'clock p.m., the members of the 
jury panel retired to deliberate further of their verdict. 

* Ok Ok 
[3344] THE COURT: Mr. Wadden, you asked the Court 
if you could be permitted to reflect on the recordsome- 
thing which you had mentioned to the Court earlier inthe 
trial of this case. 

MR. WADDEN: As your Honor may remember, as 
we went over instructions I objected to the aiding and 
abetting instruction on the grounds it was not charged in 
the indictment. 

THE COURT: Ido. 

MR. WADDEN: But I don't think this was placed upon 
the record. 

THE COURT: It should be. 

MR. WADDEN: Thank you, your Honor. 

Now, your Honor, at this time, in view of the jury's 
inquiry of the Court concerning the law of aiding and 
abetting, I would move that the instruction be withdrawn 
from the jury in this case and the jury told to disregard 
it, and I would cite as authority, without prolonging this, 
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your Honor, Ex Parte Bane, which is 121 U.S. 1, and the 
case of Stirone v. United States, which is 361 U.S. 212, 
at 217. And I would state my reason being that not being 
charged in the [3345] indictment, the defendants cannot 
be tried on any charge that is not returned by a grand 
jury on presentment. 

THE COURT: As I indicated to you previously, when 
I overruled your objection originally, and I deny your 
request as to the charge, that where aiding and abetting 
is appropriate, that it is not necessary that it be specif- 
ically alleged on the face of the indictment. 

MR. WADDEN: Thank you very much, your Honor. 

THE COURT: All right, sir. 


* * OK 


[3351] THE COURT: I have had handed to me a yellow 
sheet. I think Mr. Muir received it from you, Mr. Wad- 
den, and it refers to two pages, 3288 and it is the last 
paragraph. 

Is that in connection with the substantive charges ? 


MR. WADDEN: Your Honor may remember that I 
asked Your Honor if you were going to give the question 
of conspiracy, the instruction which I had, and I think 
Your Honor said that you had given it yesterday, and I 
noted when I went to find it, Your Honor, that although 
the instruction above it was fraudulent scheme, device 
or conspiracy, and two instructions immediately after it, 
fraudulent schem«. device and conspiracy, it did not con- 
tain the word conspiracy in that particular one. 

Lhave the instruction and I tried to correct it, Your 
Honor, but I could not say to Your Honor that I have ex- 
actly what you said. When you started reading it, I 
started conforming it with the fraudulent scheme, de- 
vice and conspiracy, and I will not say to Your Honor 
that I was able to do that from what you said and I don't 
know that I did. 

THE COURT: Well, Mr. Wadden, I can understand 
that. I think the maximum we can do is substance. 

I certainly would not like to charge myself or you 
[3352] with every word in here but the essence of this 
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3288 goes back to the substantive charges, isn't that 
right? 

MR.WADDEN: The way Your Honor presented it -- 
the essence of the paragraph I have, yes. but -- that is 
the way Your Honor gave it, but if you will notice, Your 
Honor, the essence and the same type of instruction 
preceding it and coming after included conspiracy. That 
is why I asked Your Honor if you were going to give the 
one on conspiracy that I asked about yesterday because 
I think they have a right to have the conspiracy instruc- 
tion. 

THE COURT: I thought what I gave yesterday and 
what was finally agreed upon is part and parcel of what 
I will give here, as I recall it. 

I can't say that I recall it in detail, but, Mr. Wadden, 
what I want to do is not to open up other things. 

If I open up one part for you, I open it up for both. 

Ihave the same proposition here right now as to Miss 
Lindemann. This is a matter which she talked to youand 
the court about this morning in chambers, 

MR, WADDEN: I will withdraw mine, Judge. 

THE COURT: Miss Lindemann, I have this typewrit- 
ten [3353] page which you have given me and I will not 
give that, either. 

Iam going to give the charge I have given. 

Iam not indicating to you that what you say is not 
right as a matter of law but I think we have reached the 
point where we would be more confusing if we start cut- 
ting, filling and back filling. 

MISS LINDEMANN: Well, Your Honor, I would cer- 
tainly be agreeable to have the page that Mr. Wadden 
requested -- 

THE COURT: Iam not bargaining with you. Iam 
just trying to tell you what I am going to do. 

In other words, I am going to adhere as best I can to 
the charge which I gave, and I think basically that charge 
was subscribed to by all sides. 

I will, of course, accord any suggestions as to any- 
thing that I left out as to the conspiracy charge when I 
finish, 
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I understood, other than what was said here, that it 
is believed, that what I pointed out to you, constitutes 
what was given as the conspiracy charge? 

MR. WADDEN: Yes. The only thing you are inter- 
ested in is whether we feel if you left anything out as to 
what you said yesterday and not what we would like to 
have you say today ? 

[3354] THE COURT: That is right. 

MR. WADDEN: Thank you, Judge. 

THE COURT: Now, I think we can spare the reporter 
from taking everything except the introductory part be- 
cause she will understand that we are starting at page 
3298 and Iam going to give it verbatim unless I make a 
mistake. 

(The jury was put into the box at 1:40 p.m.) 

THE COURT: Good afternoon, Ladies and Gentle- 
men. 


We received your note but it was so close to the 
luncheon hour, that counsel and the court thought that 


your convenience would be best served if we waited until 
your return from lunch. 

The question put to the court, and as read to counsel 
for both sides, asks that I deal with the matter of con- 
spiracy, namely, the conspiracy charge. 

It will be my purpose to read verbatim that which has 
been heretofore given you. 

I ask you, however, to still keep in mind that this is 
just a part and parcel of the entire charge, and the gen- 
eral instructions of law still remain in full force and ef- 
fect. 

In other words, I am nakedly responding to the ques- 
tion put by the jury, and that relates, as you well know, 
to [3355] count 11. 

(The court read to the jury the conspiracy charge 
commencing on page 3298 through page 3314, minus the 
colloquy.) 

THE COURT: I will ask Miss Lindemann, does that 
constitute, to the best of your knowledge, the full charge 
as to conspiracy ? 
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MISS LINDEMANN: Yes, Your Honor. 

THE COURT: Mr. Wadden? 

MR. WADDEN: Yes, agreed, Your Honor. 

THE COURT: Mr. Stewart? 

MR. STEWART: Yes, Your Honor. 

THE COURT: That being so, Ladies and Gentlemen, 
I will ask youif that does answer the question propounded 
by the jury. 

(The jury indicated yes.) 

THE COURT: If that be so, you may now retire to 
further decide and consider the case. 

(At 2:01 p.m. the jury retired from the court room.) 


MOTION IN ARREST OF JUDGMENT 


Pursuant to Rule 34 of the Federal Rules of Criminal 
Procedure the defendant Brown moves this Court to ar- 
rest the judgment in the above-entitled action for the fol- 
lowing reasons. This Court was without jurisdiction of 
the offenses because: 

1. the special grand jury which returned the present 
indictment was improperly impaneled, and even if pro- 
perly impaneled, its term had expired at the time the 
indictment was returned; 

2. the grand jury was not presented with sufficient 
evidence upon which it could form an unbiased and in- 
dependent decision that an indictment should be voted: 

3. the indictment returned by the special grand jury 
was improperly enlarged by the government to include 
co-conspirators who appeared before the first grand 
jury which considered this case but who were not named 
as co-conspirators by either the original or the special 
grand jury. 


Respectfully submitted, 
Thomas A, Wadden, Jr. 


Attorney for Defendant 
Darwin Charles Brown 
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MOTION FOR JUDGMENT OF ACQUITTAL 
NOTWITHSTANDING THE VERDICT AND 
IN THE ALTERNATIVE FOR A NEW TRIAL 


Pursuant to Rule 29 of the Federal Rules of Criminal 
Procedure, the defendant Darwin Charles Brown moves 
this Court to set aside the verdict of guilty returned on 
six of the elven counts in the above-entitled action on 
February 18, 1965, and to enter judgment in accordance 
with the motion for judgment of acquittal made by the 
defendant at the close of all the evidence herein because: 


There is authority for the proposition that the judge 
can, when acting upon this motion, determine the cred- 
ibility of witnesses, and we submit that if such re-exam- 
ination of credibility is made, the principal witnesses 
for the government will be found to have been discred- 
ited. 


In the alternative, the defendant Brown moves this 
Court pursuant to Rule 33 of the Federal Rules of Crim- 
inal Procedure to set aside the verdict and grant him a 
new trial for the following reasons: 


I. The court erred in denying defendant Brown's re- 
quested instructions Nos. 11 and 14 based on Kotteakos 
vy. United States, 328 U.S. 750 (1946), which error Se- 
verely prejudiced the defendant Brown because of the ma- 
terial variance between the indictment, charging a single 
conspiracy, and proof, which supported finding of two 
separate conspiracies. 


Il. The court erroneously instructed the jury on the 
law of aiding and abetting. 


Il. The defendant was substantially prejudiced and 
deprived of a fair trial by reason of the following cir- 
cumstances: 


The government in its presentation of evidence and 
in its summation to the jury made a number of mislead- 
ing statements and arguments, and the government fur- 
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ther failed to fulfill its obligation to the court to account 
for blatant contradictions between the direct testimony 
of certain government witnesses and their prior state- 
ments made to representatives of the Securities and 
Exchange Commission, 


Respectfully submitted, 


Thomas A, Wadden, Jr. 
Counsel for Defendant Brown 


MEMORANDUM AND ORDER 


This case is now before the court on the following 

' post-trial motions of defendant Brown: (1) Motion in 
arrest of judgment, and (2) Motion for judgment of ac- 
quittal notwithstanding the verdict and in the alternative 
for a new trial. Each of these motions, supported by 
meorandum, was adopted by defendant Kent. The Gov- 
ernment filed a memorandum in opposition to defendants’ 
motions. Subsequent thereto, defendant Kent filed in ad- 
dition a supplemental motion for judgment of acquittal 
notwithstanding the verdict and in the alternative for a 
new trial. 


The aforementioned motions followed defendant 
Brown's conviction of five substantive counts charging 
him with the sale of stock in interstate commerce by 
means of untrue statements in violation of the Securi- 
ties Act of 1933, 15 U.S.C. 77q(a), and one count charg- 
ing him with conspiracy, 18 U.S.C. 371, and defendant 
Kent's conviction of four substantive counts charging 
fraudulent stock sales and one count charging conspiracy. 


All of the said post-trial motions were the subject of 
a full hearing and oral argument. 


Defendant's motion in arrest of judgment is based 
primarily on the contention that this Court was without 
jurisdiction of the offenses in that (a) the special grand 
jury was improperly impaneled and if properly impan- 
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eled its term had expired, and (b) the grand jury was 
without sufficient evidence upon which to return an in- 
dictment. The first contention was considered and re- 
jected by another Judge of this Court prior to trial. 
United States v. Brown, 36 F.R.D. 204 (D.C.C. 1964). 
Several other Judges of this Court have similarly held 
in other cases, 


The issue presented is whether an additional grand 
jury can be summoned by the Judge presiding in Crim- 
inal Court No. 1, the Chief Judge not being absent. D.C. 
Code Title 11,Section 2306. To this court's knowledge, 
there has been but one contra view expressed and that 
was in the case of United States v. Wallace & Tiernan, 
Inc., 234 F. Supp. 780 (D.C.C. 1964), appeal docketed, 
No. 19154, D.C.Cir., Nov. 30, 1964. Counsel for the de- 
fendants request that action on this point be reserved 
pending decision of the Tiernan case by the United States 
Court of Appeals. Inasmuch, however, as this is but one 
of a number of points involved in the pending motions, 
the court feels that the interests of all concerned would 


be best served by determination at this time by the trial 
court. Defendants’ request must therefore be denied. 


The defendants next urge that there was insufficient 
evidence before the grand jury to produce a valid indict- 
ment. It is alleged that only one witness appeared in 
person before the grand jury which returned the indict- 
ment in this case, with, perhaps, the transcripts of prior 
grand jury proceedings. Accepting these contentions, 
arguendo, the motion must be denied. "An indictment 
returned by a legally constituted and unbiased grand jury, 
like an information drawn by the prosecutor, if valid on 
its face, is enough to call for trial of the charge on the 
merits." Costello v. United States, 350 U.S. 359, 363 
(1956). Accord, United States v. Aviles, 274 F.2d 179, 
190-91 (2d Cir.), cert. denied sub nom. Genovese v. 
United States, 362 U.S. 974 (1960). As long as there was 
some competent evidence to support the charge issued 
by the grand jury, the indictment should not be dismis- 
sed. United States v. Tane, 329 F.2d 843 (2d Cir. 1964). 
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The court deems the remaining contentions of the de- 
fendants to be without merit. The motion for arrest of 
judgment is therefore denied. 


In support of their motion for judgment of acquittal 
notwithstanding the verdict, defendants contend that the 
court erred in failing to direct a verdict for the defend- 
ants, It is urged that reasonable jurymen must neces- 
sarily have had reasonable doubts as to the defendants’ 
guilt, since the testimony essential to the Government's 
case-in-chief was so thoroughly discredited. There was 
in a number of instances a conflict in the testimony of 
the witnesses, but there was adequate and competent 
testimony on which the jury could find a verdict of guilty. 
This is the function of the jury. The court finds and 
holds, under the principle enunciated in Curley v. United 
States, 81 U.S. App. D.C. 389. cert. denied, 331 U.S. 869 
(1947), that the evidence was such that a reasonable man 
might fairly conclude guilt beyond a reasonable doubt, 
and that the court was therefore required to deny the 
motion for judgment of acquittal and submit the case to 


the jury. The post-trial motion for judgment of acquit- 
tal notwithstanding the verdict is therefore denied. 


In the alternative, defendants pray for a new trial 
pursuant to Rule 33. The grounds offered begin with the 
court's refusal to instruct the jury that if they found two 
agreements or conspiracies among the defendants, rather 
than one as alleged, they must return a verdict of not 
guilty. There was but one conspiracy - namely, to de- 
fraud prospective investors in securities. The fact that 
more than one company's securities were involved did 
not make for two conspiracies. Moreover, even if there 
be a variance between the charge and the evidence as to 
the scope of the conspiracy, such variance willbe ignored 
unless some substantial rights of the defendants are af- 
fected. In Kotteakos v. United States, 328 U.S. 750 
(1946), cited by the defendants, an instruction that there 
was one conspiracy was held to be prejudicial, as the 
jury was also instructed that the acts of one conspirator 
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should be imputed to the other members of the conspir- 
acy. Thus only one overt act had to be shown, whereas 
a separate overt act for each conspiracy would other- 
wise have been required. In the instant case, however, 
the evidence showed, and the jury found, overt acts by 
both defendants as to each of the projects. Both defend- 
ants were found guilty of substantive counts involving 
both projects. Thus, even if it is believed there were 
two schemes, the argument is to no avail. See United 
States v. Benjamin, 328 F.2d 854, 864 (2d Cir.), cert. 
denied sub. nom Howard v. United States, 377 U.S. 953 
(1964). 


It should be noted that the Court in Kotteakos did not 
overrule Berger v. United States, 295 U.S. 78 (1935), in 
which an indictment charging four defendants with one 
conspiracy was held to cover two agreements by three 
of the four, one conspirator being different in each 
proved offense. The Court in the Kotteakos case said 
the dangers of transference of guilt inherent in a mass 
trial did not arise in a trial of three or even five de- 
fendants, but did when thirty-six were involved. 328 
U.S., at 772-74. 


No other prejudice from the alleged variance is sug- 
gested, and none occurs to the court. 


While in the present case there were two promotions, 
Inter-American Timber Corporation and Venezuela 
Mines, Inc., the evidence clearly showed direct or in- 
direct participation by both defendants in material as- 
pects of the scheme or schemes - purpose to defraud 
prospective purchasers of securities. The same par- 
ties participated in both, and the same contacts were 
approached to invest in both. The two ventures were 
themselves related, one corporation being organized to 
exploit timber concessions in Surinam, and the other 
being formed to exploit gold and diamond placer mining 
concessions in Venezuela. Finally, the evidence showed 
that the two promotions overlapped in period of time. 
These transactions are thus clearly distinguishable from 
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those in United States v. Russano, 257 F.2d 712 (2d Cir, 
1958), cited by the defendants, wherein there was an in- 
terval of several years between the transactions, and 
only one party was common to both. 


Next, in support of their motion for a new trial, de- 
fendants contend the court erred in its instructions on 
aiding and abetting, in that it did not sufficiently em- 
phasize knowing participation in the criminal activity. 
At the outset it must be pointed out that no objection 
was made at trial to the language of the court's instruc- 
tions on aiding and abetting, even though counsel were 
Specifically asked if they had anything they would like to 
add. (Transcript, p. 3343.) Apart from this, it has been 
held that “aiding and abetting" are not such technical 
words as to require definition by the court as a matter 
of law. See, e.g., Guon v. United States. 285 F.2d 140, 
142 (8th Cir. 1960). Nevertheless, this court did in fact 
tell the jury, with respect to participation, 'T stated to 
you, in connection with aiding and abetting, that a per- 
Son would have to be participating with knowledge and 
with criminal intent.” (Transcript p, 3342.) 


Defendants rely heavily on United States v. Garguilo, 
310 F.2d 249 (2d Cir. 196 ), wherein the "instructions 
with respect to purposive participation, although cor- 
rect, were rather abstract."’ But the decision in that 
case depended completely on the "exceptional circum- 
stances” there presented. The only evidence implicat- 
ing the aider and abettor was the fact that he had been 
seen in the company of the principal. The Court said, 
". .. [W]hat the judge said would have been adequate, 
indeed excellent, in the usual trial." Id., at 254. It is 
interesting to note too that in the instant case the court 
charged. '’. . . [MJere physical presence when the of- 
fense is committed is not enough." (Transcript, p. 3339), 


The court's instructions were also perfectly clear 
that a person could be found guilty of aiding and abetting 
only if such aiding and abetting contributed to the actual 
commission of a crime. (Transcript, pp. 3297-8, 3322, 
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3339, 3342, 3343.) While a crime must have been com- 
mitted, it is not necessary that the principal be tried 
and convicted. Colosacco v. United States, 196 F.2d 
165 (10th Cir. 1952). 


Nor is it necessary that an aider and abettor be 
charged as such in order to be found guilty. Nye & Nis- 
sen v. United States, 168 F.2d 846, 855 (9th Cir. 1948), 
aff'd 336 U.S. 613 (1949). No case to the contrary has 
been cited and the court knows of none. 


Defendants further contend that, for various reasons, 
they were deprived of a fair trial, thus warranting anew 
trial. The court finds these grounds to be without sub- 
stance. Only a few comments are called for. Defend- 
ants allege that promises to witness Whitmore were im- 
sroperly withheld from the jury. The existence of such 
yromises is a mere conclusion or deduction of defense 
counsel. There is no evidence of any promises antic- 
ipatory of this trial. Similarly, there is no evidence 
that Jencks Act materials were in fact withheld by the 
Government. These charges would appear to have been 
{finally disposed of by the defendants’ declining the prof- 
fered testimony of the Assistant United States Attorney, 
Government representatives, and counsel for Whitmore, 
that no such promises had been made, and no Jencks ma- 
terial withheld. During the trial the court dealt at sub- 
stantial length with the matter of Jencks material. Hear- 
ings were had without jury. Every avenue of possible 
discovery of any additional Jencks data was exhausted - 
to the extent of asking defense counsel if there could be 
any further suggested action. 


The allegation that the Government failed to point out 
and explain contradictions between testimony of Govern- 
ment witnesses at the trial and prior statements made 
during the investigation of these matters by the Govern- 
ment, is likewise without merit. There is no showing of 
concealment or absence of good faith, although the mat- 
ter was fully gone into. 
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At the time of trial, defense counsel had access to 
and used many allegedly inconsistent prior statements. 
It is not the Government's duty to impeach its own wit- 
nesses, where it believes the material substance to be 
correct, and any possible inconsistencies are equally 
available to defense counsel. Link v. United States, 230 
F. Supp. 971, 972 (E.D. Mo.), appeal dismissed mem., 
287 F.2d 566 (8th Cir. 1961). 


It is therefore, this 26th day of April, 1965, 


ORDERED that the defendants’ motion in arrest of 
judgment and their motion for judgment of acquittal not- 
withstanding the verdict and in the alternative for a new 
trial, and defendant Kent's supplemental motion for judg- 
ment of acquittal notwithstanding verdict and in the al- 
ternative for new trial, be, and the same are hereby, de- 
nied. 


/s/ R. B. Keech 
JUDGE 


PROCEEDINGS ON SENTENCE 


Washington, D.C, 
May 21, 1965. 


The above-captioned cause came on for sentencing 
before the HONORABLE RICHMOND B. KEECH, United 
States District Judge, commencing at 10:00 a.m. 

APPEARANCES: 

For the Government: 

Donald Hirsch, Esq., 
Assistant United States Attorney 


For the Defendant Darwin C. Brown: 
Thomas A, Wadden, Esq., and 
Peter R. Taft, Esq. 


For the Defendant M. Thomas Kent: 
Marshall Stewart, Esq. 
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Proceedings on Sentence 
[2] PROCEEDINGS 


THE DEPUTY CLERK: Criminal No. 785-64, Dar- 
win C. Brown, M. Thomas Kent -- Dr. Marshall Stewart, 
Thomas A. Wadden, Mr. Taft. 

THE COURT: Mr. Wadden and Mr. Stewart, the 
Court will be glad to hear what you have to say, both of 
you, and Mr. Brown and Mr. Kent, prior to the imposi- 
tion of Sentence in the case. 

MR. STEWART: If Your Honor please, I would like 
to emphasize some of the things I have stated before, 
that my client is a well educated person -- he is a well 
experienced person -- and in this case he was trying to 
establish a small business which would be useful in this 
country and in another country. Now, he is well traveled. 
He speaks foreign languages. There are mistakes made, 
but in any small business or any large business, for that 
matter, there are always mistakes made, and I know that 
he has pointed out a contriteness that he has in the mat- 
ter. Now, he is in what I would say the prime of life. 

He is 47 years of age, no prior convictions, and I think 
that he has a lot to offer to this country and to other 
countries, and we need more persons like this of this 
caliber. There are very few people of this caliber. And 
it is that I believe in the man, Mr. Kent, that Iam ask- 
ing for clemency in this case. I have pointed out his 
financial condition to you prior to this morning, but I 
believe that he will, if given clemency, prove [3] to this 
Court that he is a person who can be looked up to, who 
can be trusted to be a good citizen and a person who can 
develop a small business in this country and other 
countries. 

THE COURT: Mr. Stewart, I interrupt you to say 
that there is a prior conviction. 

MR. STEWART: What conviction is that, sir? 

THE COURT: That is petit larceny as of September 
3, 1964, 

MR. STEWART: That case is still on appeal, Your 
Honor, and there is no finality in that appeal and we 
don't plan to allow finality in that case. 
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THE COURT: Yes. 

MR. STEWART: But it is that I believe in Mr. Kent 
and others have expressed their belief in him and have 
gotten in touch with the Probation Officer, and he has 
many fine persons who believe in him, and it is for this 
reason that I would ask for clemency in this case. I be- 
lieve that any part that he had in the case was slight, if 
at all, as I have stated before, regardless of conviction, 
and that I believe that mistakes were made but that he 
has contriteness and a person who should be allowed an 
opportunity to be of service to this country and to him- 
self and to other countries. I appreciate anything that 
might be done in his behalf. 

THE COURT: Is there anything that Mr. Kent would 
|4| like to say in addition to what you have said, sir? 

MR. KENT: No, Your Honor, I would just like to say 

THE COURT: Very well, sir. Mr. Wadden. 

MR. WADDEN: Your Honor, I know that you have 
read the probation report in connection with Mr. Brown. 

THE COURT: Can I interrupt you to say to you that 
I have not only read the report but I have read a sheaf of 
indorsements which has been made a part of the file in 
this case, Mr. Wadden. I say that not for the purpose of 
cutting you off, but to let you know that I have in fact 
been advised. 

MR. WADDEN: I don't think, Your Honor, there is 
really anything that I could add to the matters that Your 
Honor has already studied in connection with this sen- 
tence, except to call Your Honor's attention that when 
Mr. Brown was indicted in the inter-American case the 
government saw fit at that time to offer him a plea to 
one count which would have not been disbarable and he 
refused it, and when the second indictment was brought 
down he was again offered one count in connection with 
both indictments. He refused it. It would have beena 
non-disbarable offense, and even when the third indict- 
ment was brought down, Your Honor, and he faced ninety 
some felony counts, he again was offered a plea to one 
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count to wipe out all of these felony counts. Mr. Brown 
was at that time convinced of his innocence. He went 
to trial. He defended himself. He [5] is still convinced 
of his innocence, Your Honor, and of course we intend 
to pursue this. 

MR. STEWART: Mr. Kentalso had that same refusal. 

THE COURT: Certainly. Now, is there anything Mr. 
Brown would like to add to what has been said by Mr. 
Wadden? 

MR. BROWN: No, Your Honor. 

THE COURT: Did you say no, sir? 

MR. WADDEN: He said no, Your Honor. 

THE COURT: I beg your pardon. If there be nothing 
further from either counsel or the two defendants, as to 
the defendant M. Thomas Kent, it is the sentence of this 
Court that as to count five you serve not less than four 
months nor more than one year and a day, and that the 
same sentence is hereby imposed as to the following ad- 
ditional counts: six, eight, ten and eleven, said sen- 
tences to run concurrently. 

As to the defendant Brown, it is the sentence of this 
Court that as to count two you serve not less than four 
months nor more than one year and a day, and the same 
sentence is hereby imposed as to counts three, five, six, 
ten, and as to count eleven the sentence of the Court is 
four months to one year and a day, and to pay a fine of 
$5,000, the said sentences to run concurrently, the sen- 
tences save as to the $5,000 fine to be suspended and the 
defendant Brown placed on probation for a period of 
three years, the fine to be paid to [6] the Clerk of this 
Court not later than June 21, 1965. 

MR. WADDEN: Thank you, Your Honor. 

MR. STEWART: Thank you, Your Honor. 

MR. WADDEN: Your Honor, may Mr. Kent remain 
on his personal bond pending appeal. He has been here 
at every session of Court, as Your Honor well knows, 
for quite Some time, over a month of trial. 

THE COURT: Is the District Attorney here? 

MR. HIRSCH: Yes, Your Honor. We have no objec- 
tion to that. 
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THE COURT: Very well, that will be done, as to both 
of course, 
MR.WADDEN: Thank you, Your Honor. 


Criminal No. 785-64 
NOTICE OF APPEAL 
Name and address of appellant 


Darwin Charles Brown, 1815 H Street, N. W. 
Washington, D.C. 


Name and address of appellant's attorney 


Thomas A, Wadden, Jr., 1000 Hill Building, 
Washington, D.C. 


Offense Violation of 15 U.S.C. §77q(a) (counts 2, 3, 5, 
6 and 10) and 18 U.S.C. §371 (count 11). 


Concise statement of judgment or order, giving date, 
and any sentence 


Judgment of conviction upon counts 2, 3, 5, 6, 10 and 
11; sentenced to four months to one year and one day 
on each count, said sentence to run concurrently, and to 
' a fine of $5,000 on count 11 rendered on May 21, 1965. 


Name of institution where now confined, if not on bail 


I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Colum- 
: bia Circuit from the above-stated judgment. 


Date - May 21, 1965 
Darwin Charles Brown 
Appellant 


/s/ Thomas A. Wadden, Jr. 
Attorney for Appellant. 


[Govt. Exhibit No. 1] 


June 6, 1959 


Mr. J. Harris 
Industrial Lumber and Service, Inc. 
1002 E. 27th Street 
Hialeah, Florida 
RE: Surinam Timber Lease 
Dear Mr. Harris: 


In order to be in a position to prepare a binding op- 
tion agreement and contract with respect to the above 
subject matter, it will be necessary for me to have an 
opportunity to examine the following documents: 

1. Copy of Charter of Surinam Corporation - author- 
ized English translation. 

2. Copy of By-Laws of Surinam Corporation. 

3. Translation of grant by Surinam Government of 
timber rights on 125,000 acres more or less of virgin 
timber land in Surinam. 

4. Map of the foregoing area to be subject of the 
lease. 

5. Certified balance sheet and operating statements 
of the most recent fiscal year of the Surinam Corpora- 
tion. 

6. Title opinion to the land in question. 

7. Text of law permitting assignment of timber rights 
in Surinam, or in the absence of any specific laws cover- 
ing the subject matter, opinion of counsel with reference 
to assignability of the said timber rights. 

8. Certified copy of resolution of board of directors 
authorizing you to enter into a binding contract to lease 
the timber rights on the said land. 

9. Certificate that the Surinam Corporation is legally 
organized and presently existing in Surinam and that 
there are no liens, law suits, or other impediments 
which would prevent the valid assignment of timber 
rights for the said land. 

10. Statement of maximum term for which timber 
rights will be assigned by the said Surinam Corporation. 
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11. Extent of total rights to be included within the 
term "timber rights". 

12. Statement of Surinam import and export limita- 
tions, if any, in respect of saw mill equipment and fin- 
ished or rough lumber and items manufactured from 
timber and by-products from a lumber Operation. 

13. Description of access roads to the concession - 
navigable streams and their location in respect of the 
concession - relation of this concession to other conces- 
sions owned or controlled by you - nearest lumber opera- 
tion to your property. 

14. Other information. 

With the foregoing information in hand, an agreement 
can be drawn up for discussion and execution. 


Sincerely, 


Darwin Charles Brown 


: Mr. George Stanford 
Mr. Ralph Whitmore 
Mr. Bob Hand 
Mr. Thomas Kent 


[Govt. Exhibit No. 8] 


Private 
Not for Distribution April 1, 1960 


MEMORANDUM 
PROPOSED INTER-AMERICAN TIMBER CORPORATION 
A. CORPORATE STRUCTURE 


Authorized Shares : 1,000,000 shares common stock 
$5.00 par value 


To Be Issued and 
Outstanding 600,000 shares for contracts 
and lumbering rights 
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150,000 shares to be sold for 
$150,000 


250,000 shares reserved for 
general corporate purposes. 


B. MANAGEMENT 


President: Darwin C. Brown 
Vice-President: Joseph W. Harris 
Secretary-Treasurer: Ralph H. Whitmore 


C. BOARD OF DIRECTORS 


Darwin C. Brown 
Joseph W. Harris 
Ralph H, Whitmore 


D. PROJECTED PLAN OF OPERATION 


1. Operate existing saw mill to produce profits of 
$80,000 per month commencing in ninety (90) days from 
date of arrival of equipment. 

2. Sale of Logs Purchased from Natives. 


There is a ready market for logs in the 
United States. 


Logs are available for purchase from the 
natives at an average of $21-28 per MBF 
(log measure) depending on variety. The 
sale price of logs is an average of $85 
per MBF. 


We can expect to obtain 3,000 logs monthly 
for a period of six months commencing in 
approximately ninety (90) days. This will 

rovide a gross profit on logs shipped of 
$150,000 per month. 


Logs are available from the natives about 
six months to eight months of the year. 


3. Provide additional equipment in Surinam for: 


Cost 


a. Sawmill and veneer plant $550,000 
b. Logging and lumbering plant $250,000 
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4. Prepare public offering (if required) for 250,000 
shares at not less than $10.00 per share. 
5. (a) Plan and install: 


Veneer Plant - Estimated time to put into 
operation - 6 months 


Chipboard Plant - Estimated time to put into 
operation - 14 months 


Chemical Plant - Estimated time to put into 
operation - 8 months 


PROJECTED PLAN OF OPERATION (Continued) 
(b) Further explanation: 


Saw Mill Equipment - Now in place and on order. 


1. Corinth American Circular Head Rig 
Steel Carriage 
Automatic In-Feed and Out-Feed 


. Related power plant 


. Gang-mill and re-saw (to cut cants into boards) 


2 
3. Related Yard equipment 
4 
5 


. Related power equipment (including plywood plant) 
Veneer Plant - Available High Point, North Carolina 
Cost - approximately $225,000 


Consists of: 
Lathe 
Motors 
Dryer 
Associated Equipment 


Large Saw Mill - Available Washington, North 
Carolina 


Cost - approximately $800,000 at book value available 
for $95,000 
Consists of: 


8° Band Mill 
7’ Re-saw (to cut the cants into boards) 
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E, COMPETITION 


With production of approximately 5,000,000 board feet 
of lumber per month, estimated production would be less 
than 5/10ths of 1% of the United States market. 


We propose to sell to the United States distributors 
of hard woods who are seeking additional sources of 


supply. 


F. WAGE COMPETITORS 


Area Wage Rates: 


French Guiana has a rate 30% lower than Surinam but 
the labor force does not provide work output comparable 
to Surinam and the supply is inadequate. 

British Guiana has a rate comparable to French 
Guiana. The government is unstable. Adequate labor is 
not available. 

The Surinam rate is the highest in the Guianas but the 
government is the most stable and the workers are the 
best in the area. 


G. TRANSPORTATION 


The 25,000 acres of concession timber are located 
approximately 30 miles from the mill and present dock 
site. The logs are transported from the forest by water 
(raft and lighter) ! the mill. The 25,000 concession 
acres are immediately adjacent to the Marowijne River 
which provides the cheapest possible transportation for 
twelve months of the year. 

The additional 100,000 acres are adjacent to the 
first concession. 


H. PRO FORMA FINANCIAL STATEMENTS 
INTER-AMERICAN TIMBER CORPORATION 
BALANCE SHEET 
(Pro Forma) 
April 1, 1960 


81 
Gou'l Exhibil 8 
ASSETS 


Cash (Realized from sale of 137,500 
shares at $1.00 per share $ 137,500.00 


Concession from Government of 
Surinam (Right to lumber off 1/ 
125,000 acres virgin timber) 1.00= 


Treaty Right with natives - 15,000 2/ 
square miles 1.00= 


Standing timber on concessions - 
125,000 acres (Estimated at 80 
cubic metres per acre valued 
at $10.00 per thousand board 3/ 
feet) 9 ,322,940.00— 


Improvements and Surveys 
(Site clearance, road build- 
ing, surveys - at cost) 14,200.00 


Sawmill equipment and mill site facili- 
ties and materials - at cost 130,000.00 


Prepaid expense (market surveys; 
economic Studies; forestry 
reports - at cost) 75,000.00 


TOTAL ASSETS $9 679,642.00 


/ Arbitrary Value. 


/ Treaty provides exclusive right to all logs delivered 
by natives from their treaty lands at specified con- 
tract prices, 


‘ Valuation based on standard of $10.00 per MBF used 
by Georiga and Pacific Lumber Co. in valuing timber 
reserves gives a value of $93,229,400.00. Valued at 
1/10th of this value, the standing timber has reason- 
able value of $9,322,940 in place. 


INTER-AMERICAN TIMBER CORPORATION 
LIABILITIES 
Sawmill equipment notes $ 130,000.00 


Log Inventory 60,000.00 
Share Capital: 


82 
Gov't Exhibit & 


Authorized: 1,000,000 shares common 
stock $5.00 par value 


Issued and 

Outstanding 600,000 shares issued for 
concessions and contracts 
at par value of $5.00 per 
share 3,000.000.00 


150,000 shares sold for 
cash par value $5.00 
per share 750,000.00 


Capital Deficit 600,000.00 
Net Worth (See Note 3, page 5) $5,139 ,642.00 
TOTAL LIABILITIES $9 679,642.00 


CONTRACT OBLIGATIONS 


1, Payment of $10/MBF produced to Surinam Lum- 
ber Company for 40 years. 
. 5% of Capital Stock to Joseph W. Harris. 
. Performance of timber cruise. 
. Operation of concession. 
. Compliance with laws of Surinam. 


INTER-AMERICAN TIMBER CORPORATION 
MONTHLY OPERATING STATEMENT 


(Pro Forma) 


Gross Sales of Lumber Produced 
(Average Selling Price 
$140.00/MBF) $ 175,000.00 


Cost of Sales: 
Average Cost of Logs $26,250.00 


Labor, Maintenance 
and Power 25,000.00 


Repairs, Depreciation, 
Taxes and Insurance 11,250.00 


Sales Expense at 5% 8,750.00 
Contingencies 10,000.00 
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Estimated Administra- 
tive Overhead 7,000.00 


$ 88,250.00 


ESTIMATED GROSS PROFITS $86,750.00 


I, PRO FORMA OPERATING PERSONNEL 


The operating personnel immediately available to In- 
ter-American Timber Corporation and their qualifica- 
tions are listed below. 


Field Superintendent: P. JOSEPH SALTZ, 3910 East 
Eighth Avenue, Hialeah,Florida 


Mill superintendent with many years of experience in 
over-all operations of both circular and band mills. 
These included mills cutting from 35 to 155 M. board 
feet per nine-hour shift, hard and soft woods. Sawed for 
high grade rather than mill cut. With an experienced 
crew, was able to produce a very high grade green cut 
and with tight yard controls held yard waste to a low 
percentage. The crew represents 135 years of success- 
ful mill experience in North Carolina, South Carolina, 
Virginia, West Virginia, Georgia, Florida, Alabama, 
Oregon, Washington, and California. 


The crew consists of: 


1. Saw Filer. Ten years’ experience band, band re- 
saw, circular, edger, gang, and trimmer saws. Thor- 
oughly capable of brazing, retoothing, splicing. and 
patching. In addition, band wheel tooling and guide main- 
tenance. 


2. Mill Foreman - Millwright. Forty years’ experi- 
ence in all phases mill operation and maintenance. Has 
operated mills in all classes from portable circulars to 
twin bands with gang and resaws. Capable of building 
mill from ground up and installing all machinery, Con- 
sidered the dean of southern sawmill men, 


3. Sawyer. Fifteen years’ experience both band and 
circular with shotgun and cable feeds. Has cut 50 M. 
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board feet on nine-hour shift, high grade hard and soft 
woods. Careful steady, and excellent reputation for low 
miscuts. 


4. Head Block Setter. Ten years’ experience on 
electric, air, and hand ratchet carriages. Can work with 
air or hand doggers. Can train hand doggers if neces- 
sary. 


5. Edgerman. Fifteen years’ experience 4 to 6 saw 
and bull edgers. Fast, accurate, and excellent grader 
of both hard and soft woods. Can produce highest pos- 
sible grade from each cut. 


6. Grader. Southern Pine and Hardwood Certificate. 
Grade and scale, green or dry. Capable green chain 
grading and scaling. 


7. Yard Foreman. This man available if mill cut 
justifies a full-time yard foreman, In most single band 
operations these duties can be handled by the Mill Su- 
perintendent and Foreman. A load man is generally all 
that is required. 


8. Logging Superintendent. Twenty-five years’ ex- 
perience in all types logging, which include swamp, 
coastal plains, and mountains. Thoroughly familiar with 
all types modern equipment, in addition to animal opera- 
tions. Excellent low-cost production record and ability 
to estimate from own cruise. 


This entire crew can be assembled in Miami within 
30 days from date of notification. We have good records 
of production which include such operations as: 

Royal Lumber Company - Summerville, South Carolina 
Ritter Lumber, Inc. - Hurley, Virginia 

Wright Lumber Company - Bristol, Virginia 
Shevlin-Hixon Lumber Company - Bend, Oregon 

Oregon American Lumber Company - St. Helens, Oregon 
Long-Bell Lumber Company - Longview, Washington 
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Augusta Hardwood Company - Augusta, Georgia 
Jones Lumber Company - Summerville, South Carolina 
Shipe Lumber Company - Appalachicola, Florida 
Jackson Lumber Company - Lockhart, Alabama 


[Govt Exhibit No. 11] 


Western Union 
Telegram 


LLA078 RA04} 1960 APR 11 AM 849 
AA065 A MZA174 RX PD MIAMI FLO 11 818AME 
Ralph Whitmore, Don't phone care R H Whitmore Co. 
Investment Bankers 710 Investment Bldg 1511 K 
Street Northwest Wash. D.C. 


We have this week accepted orders for lumber and 
timbers for annual delivery in amounts exceeding 
$6,800,000.00 to be backed by irrevocable letters of 
credit from two responsible firms stop other orders 
pending for contracts now stop before accepting further 
business we must know your financing shcedule for ex- 
pansion as our present plant production will be limited 
to orders on hand and previously committed stop we 
ask that a firm agreement be completed by April 29. 

Surinam Timber Corp Joe W. Harris President. 


[Govt Exhibit No. 19] 


Confidential 
Not for Distribution January 1, 1961 


INTRODUCTION 


Venezuela Mines, Inc. (hereinafter sometimes refer- 
red to as the Company), was organized under the laws of 
the District of Columbia for the purpose of acquiring, 
exploring, developing, and exploiting diamond and gold- 
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mining properties in Venezuela. The Company is au- 
thorized to operate and do business in Venezuela. 

Mr. Robert L. Taube, founder and chief executive of 
the Company, spent much of his time from November 
1952 to the present in an endeavor to locate, appraise, 
and acquire diamond and gold-mining properties in Vene- 
zuela. In this connection, he devoted considerable time 
and expense to the efforts required in exploring and ob- 
taining certain desirable properties in the regions on 
the Rio Caroni and Rio Paragua. 

Although Mr. Taube is heavily experienced in the con- 
struction,maintenance, and operation of all types of 
heavy mechanical and mining equipment, he is not quali- 
fied by education as a mining engineer. However, he 
consulted as an expert with Mr. James P. Hea, profes- 
sional geologist, and with Mr. Russell R. Bryan, Jr., the 
Company's Consulting Mining Engineer, as well as with 
other professional geological and mining experts. 


VENEZUELA MINES, INC, 


A. CORPORATE STRUCTURE 


Authorized Shares - 3,000,000 Shares Common 
$1.00 Par Value. 


To Be Issued and 

Outstanding - 1,800,000 Shares for Conces- 
sions, Contracts, Mining 
Rights, and Services. 


350,000 Shares To Be Sold 
for Cash at $1.00 per Share. 


350,000 Shares Reserved for 
Public Offering. 


Unissued - 500,000 For Future Financing 
and/or Other Corporate 
Use. 
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B. _MANAGEMENT 


President Robert L., Taube 
Vice-President 

(Geology) James P, Hea 
Vice-President 

(Legal) Darwin C. Brown 
Vice-President 

(Finance) M. Thomas Kent 
Secretary 

Treasurer M. Thomas Kent 


C. BOARD OF DIRECTORS 


(Chm.) Darwin C. Brown 
Robert L. Taube 

James P. Hea 

M. Thomas Kent 

Edgar W. Pfeiffer 


VENEZUELA MINES, INC. 
Changes in Brochure 
CONFIDENTIAL 


Page 2 


Item "A" - Corporate Structure as related to stock 
distribution is open to re-distribution of stock subject 
to negotiation with new investor's proposals, 


Item "B" - "C"': Management and Board of Directors 
also open to re-organization if new investor so desires. 


Page 3 
Projected Plan of Operation: Due to recent offers of 


land-stripping equipment on a joint venture of lease 
basis by various interested groups in Venezuela permit- 
ting an immediate production operation (4-6 weeks) at 
less initial investment capital than required in dredging 
operation. Management recommends suspending pro- 
jected dredge operation plan in favor of land-stripping 

; Operation on the Company properties located on the 

. Caroni River (re: Page 15 "'Paviche Concessions”, 
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"River Banks”). (Re: Page 22 “Paviche Land Prop- 
erties” “Evaluation Estimates"), This operation will 
allow immediate production and some valuable indica- 
tion of operational income. (Also see page 25, Map of 
Paviche Properties) 


Page 27: 


Application of Proceeds: (To be temporarily dis- 
regarded). Capital sought at this time is limited to 
land-stripping operations on Paviche land properties. 
It is estimated that a minimum of $100,000.00 will be 
sufficient to put the land-stripping operation into effect. 
The bulk of this money will be applied to arranging the 
leasing and transferring of equipment and personnel to 
the mine site, wages, fuel, and supplies during the first 
90-days operation and other direct operating expenses. 


All other material contained in this brochure relat- 
ing to dredging operation is retained for informationand 
future plans projection only. 


Remarks: 


1. Note repayable in 18 mos., putting up equipment, 
etc. (see list of equipment pages 34-35). 

2. Block of stock. 

3. Joint venture profit-sharing plan (limited to land- 
stripping operation). 

4, Open to any equitable proposal. 


D. PROJECTED PLAN OF OPERATION 


For practical reasons, as applicable to the problems 
peculiar to this project and region of operation, the 
Company intends to project its operations into two plans 
Plan A and Plan B. 

Plan A is designed to construct, assemble, andoper- 
ate a Ten-inch Suction Dredge complete with Concen- 
trating Equipment. This plant will be capable of dredg- 
ing and concentrating approximately 80 to 100 cubic 
yards per hour up to approximately 50 feet of river bot- 
tom. 
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Plan A is intended to be applied as the first operational 
plan of the Company for the following reason: it is in- 
tended to keep the initial investment and cost of this pi- 
lot dredge operation as low as practical economics jus- 
tify. Therefore, to test and improve final operating tech- 
niques and/or methods, this plan is designed for a modi- 
fied operation in primarily diamond and fine gold prop- 
erties, This will provide an economical exploration, 
development, and exploitation program which will guide 
the Company in its application of Plan B, which is cost- 
lier but more efficient and productive if results of Plan 
A justify the application of Plan B. 

It is tentatively estimated that Plan A will take ap- 
proximately twelve months. 

Plan A is projected into two phases. Phase I will be 
devoted to construction and assembly of dredge and con- 
centrating equipment and geological evaluation of prop- 
erties to be immediately dredged. It is estimated that 
Phase I will take approximately 180 days. Phase II, the 
actual dredging operation, will take the remainder of the 
twelve-month period. 

Plan B essentially is the same as Plan A except that 
the operation calls for a bucket dredge operation instead 
of a hydraulic suction dredge. Bucket dredge is a cost- 
lier plant but has a higher recovery and a more efficient 
operational factor. in handling coarser and heavier gold 
formations, 


PROPOSED METHOD OF OPERATION 


The Washing Plant is planned for a capability of fifty 
cubic yards per hour. The Dredge Pump will deliver 
materials directly to a Revolving Screen which sizes the 
gravels and sand to a minus 5/8", The oversize tailings 
will be fed to a Picking Belt System and hand sorted for 
large diamonds and gold nuggets. The undersized pay 
material will be gravity fed directly into a de-watering 
cone and from there will flow into 'Rougher Jigs”. The 
Jigs will consist of two YUBA M-8 two-cell Rougher 
Jigs with "draw-off" cups for oversized products. The 
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"flow -off" from these cups will be hand picked. The 
hutch products, or rough concentrate, will pass into a 
Concentrate Pump and will be picked up and moved by 
sump pump into a second de-watering cone. It will then 
be gravity fed into a YUBA J-1 two-cell Cleaner Jig. 
The clean concentrate will then be passed through an 
amalgamation system to extract the fine gold. The re- 
maining concentrate will be processed manually for 
diamonds and other materials. 


E, GEOLOGIC AND ECONOMIC EVALUATION 
OF THE COMPANY'S CONCESSIONS 


Summary 


The gold and diamond placer and mining properties, 
Guadec #9. Enci #1 and #2, on the Rio Paragua, and the 
croup of concessions called "Paviche" on the Rio Caroni, 
are considered commercially exploitable with respect to 
accessibility, values, and reserves. The acreage con- 
sists of a total of approximately 18,000 acres of exploi- 
tation concessions, and 7,000 acres of retainable ex- 
ploration concessions. Adequate reserves exist for 
continuous operation for one or more dredges over the 
forty-year life of the Paragua concessions, and the nine- 
year lease of the Paviche concessions. No mechanized 
operation has effectively tested the alluvial deposits of 
the area, but relatively large values are being obtained 
by native hand mining methods in isolated spots along 
the river banks of the concessions. The gathering of 
this information over the past ten years and the results 
of recent exploration form the basis for the present 
evaluation. 


Location 


The placer deposits of Venezuelan Guayana are found 
along the great rivers flowing across an essentially un- 
penetrated region comparable in size to the State of 
Oklahoma. This region is in the southeastern part of 
Venezuela, in the State of Bolivar, and is often referred 
to as the "Gran Sabana". 
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The Company’s concessions are located in the Rios 
Paragua, Caroni basin, a physiographic subdivision of 
Venezuelan Guayana, being bounded to the north along 
some 140 miles by the Rio Orinoco and 300 miles to the 
_ South by the Brazilian border. The concessions are ap- 

proximately in the center of this basin, in the area 
, which to date has yielded the highest values in diamonds, 
and is second only in gold production to the Cuyuni- 
Yuruari basin to the east. 

The Guadec #9, Enci #1 and #2 claims may be reached 
by starting from the deepwater ports of Puerto Ordaz 
or Ciudad Bolivar on the Rio Orinoco, which is kept 
: dredged for the iron ore ships, and traveling south 80 to 
115 miles to Ciudad Piar on a blacktop highway. From 
| Ciudad Piar, a 60-mile dirt road leads to the village of 
La Paragua, which is the jump-off point on the Rio Para- 
gua for all traffic into the interior. The claims are 
located some five hours up the Rio Paragua in the vicin- 
ity of the small village of Casabe. The river requires 
: the use of small craft or native canoes ("curiaras"’) 
which permit transportation of tonnages of approxi- 

; mately ten tons per trip. The river is navigable all 
year to the Auriana Falls located beyond the Company's 
concessions, 

The Paviche concessions may be reached by travel- 
ing some one hundred miles east from Ciudad Bolivar 
to Upata, crossing the Rio Caroni by ferry about half 
distance. From Upata. a fifty-mile dirt road leads to 
the village of El Manteco. From here there are several 
alternate dirt roads which go west to the Rio Caroni at 
an aerial distance of some twenty miles. Finally, a 
passable road leads south along the river bank to an air 
. Strip located in the center of the concessions. This 
Strip was cleared by Mr. Robert L. Taube during past 
exploration work in the area. Access to the Paviche 
area takes about twelve hours from Ciudad Bolivar in 
any field vehicle such as a Power Wagon. Minor im- 
provements on the last few miles of the pica road will 
permit all-season travel by heavy trucks, 
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The Rio Paragua claims are administratively in the 
Municipio Barceloneta, Distrito Piar. The Paviche 
concessions are in the Municipio El Manteco, Distrito 
Piar. Both are in Estado Bolivar, Venezuela. 

The following sketch map indicates the relative loca- 
tions of the properties and villages mentioned above. 
See Appendix A for detailed maps of the area. 


General Geology 


The Rios Paragua, Caroni basin, is a northern drain- 
age feature of the Guayana Shield, an immense base- 
ment complex connected under the Amazon basin with 
the Brazilian Shield, and forming a continental nucleus 
for South America in many ways Similar to the Cana- 
dian Shield in North America. Geologically, the area is 
greatly neglected with the exception of work by the Geo- 
logical Survey of British Guiana, and Spot surveys in 
Venezuela and Brazil. The most important tool in future 
explorations will be aerial photography supported by 
field investigations. At the present time, with the ex- 
ception of specific properties, regional prospecting in- 
formation is derived from the chance finds of a small 
number of ambulant miners, and the limited work by 
various government geologists. 

The Guayana Shield in V ‘nezuela may be divided 
practically into two physiographic provinces. The north- 
ern province begins south of the Rio Orinoco and ex- 
tends to the Gran Sabana. It is an area of low relief, 
from two to five hundred feet above sea level, consisting 
of an old topography with monadnocks, broad shallow 
valleys, and with the exception of the Rio Caroni, has 
meandering streams with few canyons and falls. The 
southern province, or Gran Sabana region, is made up 
of a high plateau dissected by youthful streams into 
mesas and savanas. 

In a regional way, four geological divisions are rec- 
ognized, each of specific importance to mineralized 
zones and placers: recent deposits, the Roraima forma- 
tion, the Volcanic group, and the Basement group. 
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Basement includes all rocks which antedate the vol- 
canic cycle, and is a complex of metamorphic and ig- 
neous rocks. In the northernmost outcrops of the Shield 
are found the extensive quartzites of the Imataca range, 
which contain the itabirite iron deposits, presently 
mined by U.S. Steel Corporation at Cerro Bolivar, and 
the Bethlem Steel Corporation at El Pao. Gold mineral- 
ization occurs widely in the basement complex of this 
area, and concentration in eluvial deposits has yielded 
profitable production. 

The Volcanic group covers only a restricted part of 
the Shield and appears to be related to the overlying 
Roraima sediments. This distribution is important as 
the major economic gold deposits are found in metavol- 
canic rocks in the north and east borders of the region. 
A twofold division of the group is generally adopted, 
namely a lower part, represented by flows and related 
tuffs, and an upper part grading from tuffs to shaly sedi- 
ments. 

In Venezuela, the lower group consists of a complex 
sequence of red rhyolite and granite porphyries, with 
agglomerates, basic flows, and talc schists. The upper 
group is not know, but is present in British Guiana and 
Brazil. The Volcanic group is known in Venezuela as 
the Pastora series and has furnished a large percentage 
of the gold output of the country. All of the present 
commercial deposits are located in the general area be- 
tween Guasipati, Tumuremo, and El Norado, often refer- 
red to as the El Callao region because of the important 
mines, such as Peru, Laguna, and others, located close 
to the town of that name. This region is bounded by the 
Rios Yuruari, Cuyuni, and British Guiana. The Pastora 
series is chiefly made up of green waterlaid tuffs, meta- 
morphosed to some extent. In El Callao, auriferous 
quartz veins are found within the stratfied planes on the 
tuffs, usually in the vicinity of gabbroic intrusions. In 
some places, the tuffs are partially silicified into com- 
pact green and locally red jasper. The Pastora series 
and underlying basement are out by swarms of quartz 
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veins, frequently carrying scheclite and pyrite. Gold 
is apparently concentrated in the volcanics as a result 
of their ease of fracture and chemical susceptibility to 
mineralizing solutions. The Paviche concessions are in 
the western extension of this magmatic province, which 
follows a system of east-west crustal fractures from 
El Callao to the Santa Barbara area. 

The Roraima formation is a spectacular geologic 
phenomenon of the Guayana southern province. The for- 
mation is up to 7,000 feet thick, and, as a result of terti- 
ary erosion, breathtaking cliffs and mesas such as 
Auyantepui where Angles Falls is located, have been 
formed as erosional remnants. The formation is divided 
into a basal conglomerate, a middle sandstone member 
with jasper beds, and an upper massive pink sandstone 
member. The Roraima formation is associated with 
<abbroic intrusions, in the form of sills, dikes, and 
iarge laccoliths, which produced regional silicification 
of the sandstone. 


Mineralization 


Diamonds are associated with the basal conglomer- 
ate of the Roraima formation. So far, diamonds have 
been found only in the quaternary river deposits, de- 
rived directly from the basal unit or indirectly from the 
reworked white sand deposits (Late Tertiary) of Rora- 
ima origin. Diamond deposits are particularly rich 
near the Roraima escarpment such as along the Maza- 
runi and Potaro rivers in British Guiana, the upper 
Santa Elena region in the gran Sabana, and in the head- 
waters of the Rio Branco in Brazil. These are chance 
findings located close to river beds, where strikes (bul- 
las) were originally made in the river gravels. The dis- 
tribution of the Roraima pasal conglomerate is limited; 
and to date no direct association has been made with 
diamonds to the middle and upper members. The con- 
cessions owned by the Company in Venezuela are located 
on rivers which drain the Santa Elena region and which 
have acted as traps for diamonds washed out of the basal 
Roraima sandstone matrix. 
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In South Africa, diamonds are found in kimberlite 
pipes and fissures, and in their weathered, transported 
products. Kimberlite is a variety of mica peridotite, 

, consisting of essentially olivine, phlogopite, subordinate 
melilite, andaccessory minerals. These last are useful 
in tracing back sediments to the pipes, as recently done 
in Siberia. In Venezuela, these rocks have not yet been 
identified, and it is variously assumed that the pipes 
are buried under the Roraima formation, eroded during 
the pre-Cambrian Era, or are located in Brazil. 

The possibility exists that the diamond deposits are 
distributed along an ancient river drainage on basement 
surface, and that recent rivers are eroding these chan- 
nels across the original grain. The Roraima formation 
is presumed to have one source direction to the north- 
east, in the area of the Shield off the coast of British 
Guiana which collapsed under the Atlantic Ocean, and it 
is likely that the basement channels are related to the 
same structural trends. It is interesting to note that the 
Rio Paragua runs principally over basement rocks, 

: while the Rio Caroni has its headwaters on Roraima 
sandstone. A unique association exists between Source, 
riverbed configuration, and diamond gravels; this ex- 
perience assisted the Company in its exploration pro- 
gram and acreage Selection. 

The Rio Caroni and its tributaries, such as the Rio 
Paragua, dominate the watershed of the Gran Sabana. It 
is one of the world's major tropical rivers, and is noted 
for its wide braided channels which diverge around bed- 
rock obstructions. Semiparallel channels, some in net- 
works more than twenty miles wide, discharge through 
' watergaps at different elevations. The river has no 
flood plain and is a misfit run-off system formed during 
an area of relatively high rainfall. The sediment load 
consists of clastics from the Roraima and weathered 
shield rocks. The stream gradient is high and in the 
main channels there is no obstructing vegetation. Rock 
ledges in the streambed form natural sluices which are 
often filled with gold and diamond-bearing gravels. 
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The Rio Caroni carries a great discharge of water 
subject, however, to the seasonal fluctuations. During 
the exceptionally dry years of 1912, 1926, 1929, and 
1940, the water flow was confined to the main channels, 
exposing the gravels in the lagoons. For a few months, 
January through March, the low water permitted the na- 
tives to work these gravels. Many rich discoveries 
were made and exploited before the rise of the river. 
Such a discovery was the celebrated Laguna De Paviche 
located on the Company's concessions. 

Gold and Diamonds are found in a deposit called 
Moco de Hierro and in the inter-bedded gravels and 
sands. The Moco de Hierro is usually a one to five-foot 
layer of poorly cemented ironstone pebbly conglomerate. 
It is usually a lenticular deposit formed during prehis- 
toric periods of aridity and often inter-bedded in multi- 
ple layers down to bedrock. Gold and diamond values 
are very high in this deposit. The native miners have 
difficulty getting through it but this can be done easily 


with machinery. The highest values are most frequently 
in the basal gravels of the river, often below the Moco 
de Hierro, which has been sometimes mistaken for bed- 
rock. 


Gold veins and associated placers are found in widely 
scattered areas in the Guayana Shield. The best-known 
areas are in the Cuyuni and Alto, Cuyuni river basins, 
which extend from British Guiana west to the Rio Caroni 
Famous mines and veins are located at Cicapra, in the 
El Callao region at Chili, Peru, Mocupia, and La In- 
creible. To the east of this region are the veins of La 
Inflexible, Botonamo and El Nuevo Callao. South of 
Tumuremo is located the town of El Dorado, where the 
La Dorada vein was worked. Other gold-bearing veins 
are in the area, such as La Lira, La Esperanza, Coro- 
Coro, El Foco, Chivao, Uraii, and Carabobo. 

In the El Callao, Botonamo, and El Nuevo Callao 
areas, the gold lodes are found in the complex basement 
and Volcanic groups. The veins are usually small but 
in networks which often attain five meters in width. 
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They are steeply inclined and generally the gold values 
increase with depth. Large reserves have so far not 
been found, possibly as a result of lack of systematic 
exploration work. Small rich lodes have to date sup- 
plied most of the gold mined by independent miners. 
The Venezuelan Government's company, "Minas de Oro 
de El Callao", produces approximately ninety percent 
of the gold mined in the country. 

Eluvial gold mining is the common source of produc- 
tion in the "'zonas de libre aprovechamiento" which is 
acreage reserved by the Government for free exploita- 
tion by hand methods, In the days of the Spanish con- 
quest, slave labor, usually Indians from the Arekuna 
and Guaharibo tribes, was used to dig out and wash gold 
eluvials, These Indians have largely retreated to the 
south and now inhabit the jungles of the Gran Sabana. 
Small operations such as in the Parapapoy area have 
used Indian labor with good results since Indians are 
hard working and generally honest. Eluvial mining by 
independent miners has opened up large areas for future 
exploration. The gold is found in quartzite fragments, 
clayey residual conglomerates, and in the decomposed 
portions of the gold veins ("conductoras”). In some 
cases, the overburden is over fifty feet and is lateritic. 

Since part of the evaluation program involves the 
results of native mining, an examination of their mining 
methods is instructive. The limitations of working alone 
and without equipment are apparent and the minimum 
economic Standards of the miners are a form of evalu- 
ation which cannot be neglected in planning commercial 
operations. 


Current Native Mining Methods 


(a) Diamond 


There are approximately 4,000 miners scattered in 
small groups over the Gran Sabana. They work without 
mechanical equipment, relying on pans, washing screens, 
and hand implements. In addition, there are some thirty 
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diving outfits ("balsa’’) on the Rios Caroni, Paragua, and 
in the Icabaru region. 

A diving crew consists of an owner, Six toeight divers 
anda cook. The equipment consists of a platform, built 
over two large canoes, with a ginpole, a small winch, 
and diver's gear. The diving suit is of Brazilian type, 
with a small-size helmet, protected glass windows, a 
half-length jacket and approximately seventy pounds of 
lead weights, divided into breast and back plates. Boots 
are worn as the diver needs to feel his way in the dark- 
ness of the river bottom. The diving outfit has a ladder 
on one side and anchoring devices to sinkers, usually a 
large rock. Hand or motor driven air compressors are 
mounted on board, or more rarely, located on land. 

The diver’s tools consist of a steel bar, about four 
‘eet long, a sledge, and a small frying pan for scooping 
material into a sack. The diver remains on bottom for 
about an hour, searching out the gravel stringers, break- 
ing it up with his bar, moving the small boulders and ex- 
cavating around obstructions. This occasionally involves 
loss of life when Several outfits are working the same 
bottom, as dynamite is sometimes uSed to speed the 
loosening of the material. During the work the diver 
sends up bags of the formation to be washed. The bags 
are flour sacks witha hoop at the top to keep them open. 
When filled with gravel the bags weigh wet some sixty 
kilograms. An hour's production is on the average Six 
bags. An outfit using six divers may process one to two 
cubic yards of formation daily. Since divers do not work 
any portions of the bottom which carry barren overbur- 
den, unless quite thin, considerable time is lost locating 
the uncovered patches. 

The filled bag is pulled into the balsa and either 
washed directly or sent to the river bank. The washing 
is done by dumping the material into the top sieve of 
three six-centimeter circular sieves ("suruca") with 
meshes approximately one-half centimeter and one mil- 
limeter. They are panned by hand under water, andeach 
pan is examined by a Special man whose highly trained 
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eye rarely misses a diamond despite speed of examina- 
tion. 

A working week is usually five days, and production 
is Sold to buyers mostly on Saturdays. Many days are 
lost in moving from place to place and in repair of equip- 
ment, especially the outboard motors. Weekly produc- 
tion amounts to some five or six cubic yards. The di- 
vers receive half of their individual recoveries. The 
other half goes to the owner of the outfit, who pays the 
diving foreman a percentage of the total take, The owner 
' provides board and lodging for the divers and the cook's 
salary, who also receives daily some of the unwashed 
material from the divers. 

Weekly operating costs amount to $250 to $350, which 
requires the outfit to make over double this amount. 
Such minimum remuneration is not acceptable to the di- 
; vers, who may accept these conditions for a few weeks 
before moving to another area. 

The five cubic meters must represent a relatively 
. constant return since the boom recoveries which occur 
when a rich diamond zone ("boma") is discovered, are 
_ rarely applied to cover costs during poorer periods. 


(b) Gold 


In the early days of mining, placer deposits were 
worked by hand methods in the Rio Yuruari. Surface 
pockets of gold-bearing deposits have been found scat- 
tered over a wide area in the El Callao area, and to the 
west on the Company's concessions, At the present 
time, on the Paviche land acreage, some fifteen native 
miners are working by hand methods. The miner works 
alone or in small groups. Their most frequent practice 

‘is to dig a circular shaft ("baranco") from six to nine 
feet deep. They work with pick and shovel, using a 
bucket to remove the dirt. Once they reach the gold- 
bearing gravels, which they recognize by its conglomer- 
atic character on bedrock, they load it into burlap sacks 
which can hold up to twenty kilograms. The sacks are 
carried to the nearest source of water on mule or hu- 
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man back, dumped into a shallow pool or hole for a few 
hours’ soaking, and subsequently, washed by panning in 
a wooden pan ("batea"). The limiting factors to hand 
mining are the depth of overburden, distance fromwater 
(rarely more than one mile), and the loss of fine gold in 
panning. 


Economic Evaluation of Properties 


Evaluation of the properties is based on the past 
record of production by prmitive mining methods and 
sixteen months of exploration work by the founders of 
the Company. 

The Guadec #9, Enei #1 and #2 claims are located be- 
tween N 6°20’ and N 6°30" latitude, and W 63° 30° and 
W 63° 40’ longitude on the Rio Paragua. The island of 
Casabe, where is located the village and a small air 
strip, separates the Guadec from the Enei claims. 


Guadec #9 


This claim is located in the main channel of the Rio 
Paragua, which flows in a northeasterly direction at a 
current velocity of two to five knots, being fastest during 
the rainy season. The river rise is not over a few feet. 
The total acreage is 1,000 hectares and the dredgeable 
river acreage is approximately 150 hectares excluding 
terraces and other land gravels. This claim has been 
found productive by the native miners over most of the 
channel, which is approximately 3.0 kilometers long. 
The Rio Paragua is approximately 200 meters wide, has 
a water depth up to a recorded 12 meters, and an esti- 
mated thickness of 4 meters of pay gravels, with a vary- 
ing overburden of 0 - 6 meters. 

In 1954, the "Pozo Rico" was discovered in the south- 
west portion of the claim, called the Carutto region. At 
the peak of this diamond strike, some forty diving out- 
fits were working in the high diamond concentrate, 
crowded in an area of 1,000 square meters. Mr. Mur- 
ray Kahn, formerly of New York and now reSiding in 
Antwerp, who was a diamond buyer present during this 
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strike, reported to Mr. Taube that 35,000 carats of 
diamonds with an estimated value of over $800,000 were 
taken out of this zone ("pozo"’) during a period of six 
weeks. The yardage moved by the native divers is be- 
lieved to be under 2,500 cubic meters. Operations were 
suspended by the Guardia Nacional, under orders from 
the Venezuelan Government as the result of two deaths 
through the use of dynamite while mining. Mechanized 
operations are permitted to the concessionaire, under 
inspection by a mining official. 

Previous to the time of the Caruto strike, Mr. Taube 
was operating an exploration diving outfit, which was 
leased to his foreman during this strike. In a short 
period the outfit recovered $30,000 of diamonds before 
work was suspended. Messrs. Kahn and Taube esti- 
mated that the remaining yardage in that particular zone 
could possibly yield several millions of dollars using 
dredging equipment, 

The remaining acreage of the Guadec #9 claim has 


been surveyed by air, and by an exploration outfit. 
These properties contain extensive sand and gravel de- 
posits which can be dredged. Testing and exploration 
will be required to establish the diamond and gold values 
of these formations. 


Enei #1 and #2 


These claims are located in the Casabe channel of 
the Rio Paragua. The claims are each of 1,000 hectares, 
The first big strike on the properties was made during 
1953, approximately one kilometer downstream from the 
center of the island in a stretch of river 70 x 200 meters. 
Diamonds valued at six million bolivars were taken from 
this placer during the first years of native diving. In 
the southwest portion of the claims, the Rio Cri enters 
into the Casabe channel and at the junction is located 
the ''Pozo de Ori" from which nearly two million boli- 
vars have been taken. The area surrounding the junc- 
tion has been pitted and diamond-bearing gravels are 
found to be dipping into the river channel below an over- 
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burden of two meters. This is an extremely interesting 
exploration area for land dredging, since the overbur- 
den and distance from water have discouraged much na- 
tive activity. The '’Pozo del Pueblo” directly in front of 
the village has accounted for a recovery of diamonds 
estimated at over one million bolivars, 

These localities on the Enei properties have given 
the Casabe channel its fame. Additional digging along 
the channel has established the widespread occurrence 
of diamonds and gold. The Casabe channel from the 
Pozo de Ori downstream to a group of small islands is 
ideally suited for a mechanized operation. 


The conditions are generalized as follows: 
Length of channel : 1,200 meters 
Width of channel =: 80 meters 
Depth of channel: 3 to 10 meters 
Thickness of sand 

overburden : 3 to 5 meters 
Thickness of pay 

gravels : 1 to 2 meters 
Yardage of over- : 

burden * 500,000 cubic meters 


Yardage of gravels: 150,000 cubic meters 


An economic evaluation of these deposits is difficult 
because the miners themselves are highly selective in 
their mining and the values they obtain cannot be ex- 
tended on a simple yardage basis. The sand overburden 
carries small diamonds and fine gold but is not worked 
by the natives. In some cases, the values run over 
$3.00 per cubic yard. The pay gravels are relatively 
continuous but the thickness is variable. The economic 
value of these values can only be estimated on the basis 
of the minimum work standards of the hundreds of 
miners engaged in daily mining along the length of the 
properties and adjoining areas. This minimum, ad- 
justed to inherent selection of formation by the miner, 
places an approximate value of $15.00 per cubic meter 
for dredged material processed mechanically. 
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The estimation of the remaining reserves has been 
determined by considering only the river, stretches 
where a medium-sized dredge could pay out its move- 
in-and-out costs. This factor indicates minimum pay 
gravel yardages are over two million cubic meters. 
Since, to some extent, early diggings into the gravels 
are equivalent to random samples, a certain proportion 
of these gravels will probably contain high concentrates 
of diamonds and gold. The economic aspects of the Enei 
properties are extremely attractive, and should yield a 
considerable return on capital investment. The Enei's 


and Guadec claims when exploited should constitute an 
evaluation of the whole Rio Paragua and thus guide the 


future exploitation plans. 
Paviche Concessions 


These properties are divided into two classes: those 
which are located on the Rio Caroni itself and, conse- 
quently, involve dredging, and those along the banks and 
to the east of the river which involve a land stripping 
operation. qhese concessions are, located between N7 
10' and N7 20’ latitude and W 62° 40' and W 62° 50’ 
longitude. The village of Sute, on the east bank of the 
Rio Caroni, is approximately in the center of the conces- 
sions. A mule trail follows from Mr. Taube's air strip 
through Sute and south to San Pedro de las Bocas. 

The land properties consist of six gold exploitation 
concessions: Carotica, Sute, San Luis, La Coitora, Ur- 
baca, and Costa-Rica, each consisting of 500 hectares. 

The deposits consist of residual eluvials of poorly 
consolidated clayey gravels called "granizon" resting on 
rotten bedrock consisting of dark green quartz horn- 
blendite, and metavolcanics of the Pastora series. The 
granzon or formation contains nuggets and gold dust 
("oro de cochano y de polvo"’). Gold-bearing quartz 
veins crop out in the area, and the deposits suggest that 
the gold has traveled only a short distance by soil creep 
down the hill slopes. 

The area rises topographically to the east from the 
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Rio Caroni to elevations up to 100 meters. The highest 
ground is some four to six kilometers east of the con- 
cessions, where are located the head waters of the den- 
dritic streams which flow to the Rio Caroni during the 
rainy season. The vegetation is composed of alternating 
dry savanas and forests along the streams. The higher 
ground is wooded by subtropical brush and trees up to 
one meter in diameter. Land clearance will offer no 
difficulties to machinery along stream beds where opera- 
tions are planned. 

The gold formation is generally covered by an over- 
burden averaging six feet in thickness. The two to four- 
foot formation rests on bedrock and consists of clayey 
conglomerate, about twenty percent clay and the re- 
mainder of sand and gravel up to one foot in diameter. 
Boulders up to six feet or so are found jutting from bed- 
rock or rolled within the conglomerate. The formation 
is poorly consolidated and generally wet, so offers no 
problems to dirt-moving equipment. 

It seems probable that during land operations gold- 
bearing quartz veins will be uncovered. The natives 
work veins in the hills with hammer and chisel for a 
few feet but do not continue into the unweathered por- 
tions. This occurs during the dry season when lack of 
water makes the washing of eluvial formation difficult. 
In the 1900's a gold mine called San Luis was profitably 
operated on the Sute concession. After the vein was 
worked to a certain depth, it was abandoned since at that 
time the area was so remote that large machinery could 
not be transported to the mine site. 

The evaluation of this acreage consisted of fieldwork 
and laboratory recovery of gold from field samples. The 
area is covered with pits, chiefly along the small stream 
beds, and was worked principally before the discovery of 
diamonds in the Rio Pao. There exiSted up to the 1930's 
a village of Paviche, just south of Mr. Taube's air strip, 
which has vanished into jungle. An old cemetery sug- 
gests that the population may have run into the hundreds. 
Malaria and yellow fever at that time took many lives. 
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The old and present workings were sampled by two geo- 
logists, and it is estimated that even in the area of dense 
shafting approximately sixty percent of the formation 
is left in the ground. The gold is coarse and there are 
a large number of nuggets in the formation. Senor 
Mundo of Sute found, in 1959, a 38-ounce gold nugget 
in the area. Small nuggets were found during Company 
exploration work. Reserve calculations are based on 
the area encompassed by old workings and the thickness 
of overburden and formation. Spot checks were made 
over a considerable area of the concessions, but these 
are not included in the calculations, although in one case 
the gold content of the formation ran over three ounces 
to the cubic meter. 

The total acreage of the land properties is approxi- 
mately 3,000 hectares, of which up to a third of thearea 
is considered to have sufficient formation to justify ex- 
ploitation. 


Estimated Reserves 


(a) Eluvial Deposits 


The Cano San Luis, a stream which covers the Caro- 
tica and Sute concession blocks, and its tributaries have 
been most intensely evaluated since they are densely 
pitted with hundreds of shafts and the area is easily ac- 
cessible for mechanized equipment. The following re- 
serves are considered by the Company's geologist, Mr. 
James P. Hea, to be semi-proven, although he recog- 
nized that reserve estimations in eluvial deposits can- 
not be rigorously supported. They cover approximately 
the area worked by the miners. 


Estimated Reserves 
__ (Cubic Meters) 
Cano San Luis 
and Tributaries Overburden Formation 


Quebrada El Bongo 900,000 450,000 
Los Mantiales 4,500 2,500 
Quebrado Danto 200,000 75,000 
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Ravina de la Laguma 50,000 20,000 
Mina Candelara 56,000 25,000 


Totals (approximate): 1,250,000 600,000 


These reserves are but a small fraction of the poten- 
tial of the area. The mineralized zone extends from the 
headwaters of San Luis to about half a mile from the 
Rio Caroni. During operations an exploration program 
will test the best productive ground in the vicinity of 
this semi-proven acreage. 

The values in the formation run approximately $3.00 
per cubic meter. This figure is based on the absolute 
minimum economic standards of the native miners work- 
ing in the area. The overburden carries fine gold and 
runs approximately $0.50 per cubic meter. Laboratory 
tests on formation obtained in the area, involving high 
recovery factors by heavy medium gold separations, and 
excluding the nuggets found more occasionally, run ap- 
proximately $4.50 per cubic meter. Recovery by use of 
jigs should be close to those obtained in the laboratory. 


The river properties consist of the Paviche and Pav- 
iche #1 exploitation concessions, and the Peluca and 
Carizal exploration concessions. The Paviche conces- 
sions are each 483 hectares, and the exploration conces- 
sions have approximately 3,000 hectares of retainable 
acreage. 

Where the Rio Caroni enters the Carizal concession 
to the south, it is some two kilometers wide and opens 
out in the Paviche blocks to a maximum of six kilome- 
ters. The river is dotted with large elongate islands 
parallel with the course. The main channel runs along 
the east bank with water velocities around five knots 
per hour. The channel is nearly one kilometer wide. 
The west side of the river is a complex of islands, *** 
sandbars, and rapids. Where the river is narrow, rock 
ridges and teeth stick up close or through the *** large 
areas of water upwelling. The secondary channel runs 
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along the west bank of the river. Between the channels 
where the river is widest are many shallow lagoons 
where the water is quiet and slow. The "Laguna de 
Paviche" is located in this area on the ''Paviche"' conces- 
sion between the "Isla de la Laguna" and a smaller is- 
land to the west. The Laguna has the following approxi- 
mate dimensions: 


Depth of water ; 0 - 2 meters 
Overburden thickness: 4 meters 
Gravel thickness : 26 meters 
Length 3 350 meters 
Width : 300 meters 


The estimated yardage of overburden and gravels is 
approximately one million cubic meters. The value of 
the pay gravels is estimated to be $10.00 per cubic me- 
ter. During the dry seasons of 1926 and 1929, the La- 
guna was worked by native miners. They reported gold 
recoveries up to three ounces per pan and diamonds up 


to fourteen carats from a shaft in the center of the La- 
guna. Bedrock was not reached and the shaft was flooded 
out by rising waters. Mr. Taube, during his 1957 ex- 
ploration work in the Laguna, found that the overburden 
carried fine gold, and estimated its value at $1.00 per 
cubic meter. 

The remaining acreage has not been systemtically 
explored. The Carizal exploration concession and the 
channel in the Paviche #1 exploitation concession have 
yielded some large diamonds. Senor Juan Dias of Ciu- 
dad Bolivar reports that a 45-carat stone was taken out 
of this channel. The Paluca concession contains many 
lagoons, and aerial surveys show they contain large 
yardages of gravels. The potential of these concessions 
is great, and ultimate gold and diamond recoveries by 
dredging may be in the tens of millions of dolars. 
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MEMORANDUM 
March 13, 1961 
The President 
Venezuelan Mines, Inc. 


603 RCA Building 
Washington, D.C. 


James P. Hea, Chief Geologist 
Venezuelan Mines, Inc. 


Subject: Potential Reserves and Recoverable 
Values of Diamonds and Gold from 
Guadec No. 9, Enei Nos. 1 and 2, and 
"Paviche"” Properties 

Reserve calaculations in the alluvial deposits on the 
Company's concessions require systematic pitting under 
close control. The size of the concessions (over 17,000 
acres) and cost of exploration did not permit more than 
a survey of the most promising acreage and a gross 
yardage estimation of the remaining portions of the con- 
cessions. 

Yardages of potentially diamond and gold bearing 
gravels and overburden were estimated by field and 
aerial photograph inspection of the river channels on the 
concessions. Thicknesses were assumed from limited 
records and river configuration. 

Total recoverable values were estimated by volume 
projection of spot samples. This method cannot be con- 
sidered adequate and involves assumptions without suf- 
ficient information. It is believed however that an order 
of magnitude can be estimated for total yardages and 
possible values. The economics of the prospects are 
favorable under a wide margin of actual values and 
justify the blocking out of specific areas for develop- 
ment. 

Greater confidence can be placed on yardages and 
values in the Casabe channel, Laguna de Paviche, and 
"Paviche” land properties. These prospects have been 
matured and are recommended for operations. Results 
from this placer mining will assist the evaluation of ad- 
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joining acreage and permit more definite recommenda- 
tions. 


/s/ James P, Hea 
Chief Geologist 
VENEZUELA MINES, INC, 
ESTIMATED RESERVES, YARDAGE (CUBIC 
METERS) VALUES BASED ON SAMPLING 
AND POTENTIAL RECOVERABLE VALUES 
BASED ON PROJECTION OF MEAN SAMPLE 
VALUES 


ENEI #1 


Estimated Yardage 3 
Overburden 2,000.000 m 
Formation 1,200,000 m 


Mean Sample Values 


Overburden a) Diamonds $0.50 m 
b) Gold $0.25 m 
Formation a) Diamonds 15.00 m 
b) Gold $3.00 m 


Potential Recoverable Values (Approximate) 
Overburden $ 1,500,000 


Formation $22,000,000 


$23,500,000 


ENEI #2 


Estimated Yardage 3 
Overburden 1,750,000 m 


Formation 1,000,000 m 


Mean Sample Values 3 
Overburden a) Diamonds $ 0.50 M3 


b) Gold $ 0.25 M4 
For mation a) Diamonds $10.00 m 3 
b) Gold $ 2.00 m 
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Potential Recoverable Values (Approximate) 
Overburden $ 1,300,000 


Formation $12,000,000 


13,300,000 


$18;800,000. 


GUADEC #9 


Estimated Yardage 3 
Overburden 3,600,000 m 3 


Formation 2,400,000 m 


Mean Sample Values 3 
Overburden a) Diamonds $ 0.75 m 3 


b) Gold $ 0.25 m 
Formation a) Diamonds $ 5.00 m 3 
b) Gold $ 3.00 m 


Potential Recoverable Values (Approximate) 
Overburden $ 3,500,000 


Formation $20,000,000 
Total: $23,500,000 
PAVICHE 3 AND PAVICHE #1 


Estimated Yardage 3 
Overburden 12,000,000 m 


Formation 3,000,000 m 


Mean Sample Values 3 
Overburden a) Diamonds $ 0.25 M4 


b) Gold $ 1.00 m 
Formation a) Diamonds $ 2.50 
b) Gold $ 2.50 


Potential Recoverable Values (Approximate) 
Overburden $15,000,000 


Formation $45,000,000 


—2 2 — 


Total: $30,000,000 


—— 


111 


Gov't Exhibit 19 
PAVICHE LAND PROPERTIES 


Estimated Yardage 3 
Overburden 20,000,000 m 


Formation 7,500,000 m 


Mean Sample Values - Gold 3 
Overburden $0.50 m 


Formation $3.00 m 


Potential Recoverable Values (Approximate) 
Overburden $10,000,000 


Formation $22,000,000 
Total: $32,000,000 
EXPLORATION CONCESSIONS 
Peluca and Carizol 
Estimated Yardage 20,000,000 m : 
Values Unknown 


Total Recoverable Values. 


(Approximate) $122 300,000 


As Estimated by 
James P. Hea, 
Geologist, Venezuela 
Mines, Inc. 


Venezuela Mines, inc. ! 
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F, APPLICATION OF PROCEEDS 


Dredge and Concentration Plant 


Total Additional Cost to Complete 
Dredge and Concentrator Assembled 


and Ready for Operation at Mine Site $ 85,000.00 


Maintenance Equipment and Supplies 
(Additional Cost) 


Camp and Shop Facilities 
(Additional Cost) 


Transportation Equipment 
(Additional Cost) 


Operating Expenses 
(Estimated One Year) 


Legal Costs and Fees 
Insurance 

(Complete Coverage) 
Accounting and Administrative Cost 
Surveying and Engineering 
Geological Production Control 
Financial Consultant Expenses 


Reserve for Contingencies 
TOTAL 


5,000.00 


10,000.00 


12,000.00 


120,500.00 
10,000.00 


15,000,00 
10,000.00 
25,000.00 
30,000.00 
17,500.00 
10,000.00 

$350,000.00 


116 
Gov't Exhibit 19 


VENEZUELA MINES, INC 


—— en 


PURCHASING, ASSEMBLING, AND 
CONSTRUCTION AT MINE SITE 


PHASE 1 
(Period Covering First Six Months) 


ESTIMATED DIRECT OPERATING DAILY COSTS 
A, FIELD OPERATIONS: 


1. Salaries and Wages 


Operating Field Manager $50.00 
Dredge Foreman 35.00 
Administrative Field Manager 20.00 
Two (2) Mechanic Welders 30.00 
Two (2) Skilled Laborers 20.00 
Camp Cook 10.00 


TOTAL SALARIES AND WAGES $165.00 

. Food and Subsistence Supplies 50.00 

. Fuel and Lubricants (P.O.L.) 10.00 

. General Supplies 10.00 

. Miscellaneous 5.00 

B. ADMINISTRATIVE EXPENSES: $ 60.00 


GRAND TOTAL OF DAILY DIRECT 
OPERATING COSTS OF PHASE 1: $300.00 


VENEZUELA MINES, INC. 


— 


GEOLOGY, LAND EVALUATION, AND ENGINEERING 
PHASE 1 
(Period Covering First Six Months) 


ESTIMATED DAILY COSTS 
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i A, FIELD OPERATIONS (Exploration and Evaluation) 


1, Salaries and Wages 


Manager $50.00 
Two (2) Laborers 
(Local Natives) 20.00 


» TOTAL SALARIES AND WAGES 
2. Food and Subsistence Supplies 
3. Fuel and Lubricants 


4. Drafting, Engineering, Other 
Expenses 


GRAND TOTAL OF DAILY COSTS 
FOR GEOLOGY, LAND EVALUATION, 
AND ENGINEERING: $105.00 


VENEZUELA MINES, INC. 
EXPLOITATION - DREDGING AND 
CONCENTRATION OPERATIONS 
PHASE II 
(Period of Six Months, Ten Hour Days) 
' ESTIMATED DIRECT OPERATING DAILY COSTS 


A. FIELD COSTS 


1. Salaries and Wages 


Ass't. Operating Field Manager $50.00 
Dredge Foreman 35.00 
Mechanic Welder 15.00 
Concentration Equipment Operator 25.00 
Concentration Equip. Operator's 

Ass't. 15.00 
Two (2) Laborers 10.00 
Camp Cook 20.00 


TOTAL SALARIES AND WAGES: $190.00 
2. Food and Subsistence 50.00 
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3. Fuel and Lubricants 30.00 
4. General Supplies 10.00 
5. Other and Miscellaneous 10.00 


TOTAL FIELD DIRECT OPERATING 
COSTS: $100.00 


B. ADMINISTRATIVE EXPENSES 60.00 
C. GEOLOGIC PRODUCTION CONTROL 
(Chief Geologists Salary Only) 50.00 


G. FINANCIAL STATEMENTS 
VENEZUELA MINES, INC. 
BALANCE SHEET* 
(Pro Forma) 
March 1, 1961 
ASSETS 


Cash - Net from Sale of 
350,000 shares of stock 
to be sold $ 332,500.00 
Deposits with Suppliers 1,110.00 
Exploration and Develop- 
ment Expenses 44,344.00 
Mineral Rights 1/ 
- Enci #1 and #2 23 550,000.00 — 
- Guadec #9 237500,000.001/ 
- Paviche Properties 62,000,000.00 £/ 
Dredging and Concen- 
tration Equipment $26,178.68 
Maintenance Equip- 
ment 1,000.00 
Transportation Equip- 
ment 19,500.00 
Marine Equipment 6,300.00 
Camp and Shop Facilities 3,166.67 
Field Camp Equipment 550.00 
Laboratory and Office 
Equipment 3,083.33 


— 
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Total Equipment: 59,778.68 
Organization Expenses 27,450.33 
Equipment, Facilities, Material, 

and Services - at cost (Contra) 


TOTAL ASSETS $109 865,183.10 


1/ For explanation of mineral rights evaluation see 
~ Pages 20, 21, 22, and 23. 


* After taking effect of merger between Minera 
Uraima C.A. and Venezuela Mines, Inc. 


NOTE - Assets of Minera Uraima C.A. were converted 
from Venezuelan currency to United States currency 
at the official exchange rate of 3 Bs for each $1.00. 


VENEZUELA MINES, INC. 


LIABILITIES 


Equipment, Facilities, Materials 
and Services - at cost (Contra) $ 350,000.00 


TOTAL LIABILITIES $ 350,000.00 
Capital Stock 


Authorized - Par 

Value $1.00 3,000,000 Shares 
Less Held for 

Future Use 850,000 Shares 


To Be Issued 2,150,000 Shares 


For Concessions, 
Contracts, Min- 
ing Rights, Serv- 
ices, and Equip- 
ment - 1,800,000 

For cash 
sale - 350,000 


2,150,000 
Shares $ 2,150,000.00 
Net Worth $107 365,183.10 


eens eee 
TOTAL LIABILITIES AND 


CAPITAL $109, 865,183.10 


350,000.00 
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MINERA URAIMA C.A, 
BALANCE SHEET 
January 31, 1961 


ASSETS 


Deposits with Suppliers 1,110.00 
Exploration and Development 
Expenses 44,344.00 
Mineral Rights 1/ 
- Enei #1 and #2 23,550,000.00— 
- Guadec #9 23°500,000.00 1/ 
- Paviche Properties 62,000,000.00 1/ 
Dredging and Concentration 
Equipment $26,178.68 
Maintenance Equip- 
1,000.00 


ment 
Transportation Equip- 

ment 19,500.00 
Marine Equipment 6,300.00 
Camp and Shop 

Facilities 3,166.67 
Field Camp Equip- 

ment 550.00 
Laboratory and Of- 

fice Equipment 3,083.33 


Total Equipment 59,778.68 
Organization Expenses 1,950.33 
TOTAL ASSETS $109,157 183.01 


EE 
LIABILITIES 
- NONE - 
TOTAL LIABILITIES 
Capital Stock 


100 Shares at 
$333.33 $ 33,333.33 
Paid in Capital 123,849.68 $ 157,183.01 


Net Worth $109 ,000,000.00 
TOTAL LIABILITIES AND 
CAPITAL $109,157 ,183.01 


—— 


1/ For explanation of evaluation of mineral rights, see 
— Pages 20, 21, 22, and 23. 
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VENEZUELA MINES, INC, 


———— 


SCHEDULE OF EQUIPMENT 


January 31, 1961 


' Dredging And Concentration Equipment 

A. Ladderhead and Dredge 

Pump, 10 inch, for Main 

Dredging Operation $16,117.01 
B. Ladderhead and Dredge 

Pump - 6 inch for Ex- 

ploration Work 2,006.67 
C. M-8 Yuba Rougher 

Ji 3,300.00 


ig 
D. J-1 Yuba Cleaner Jig 2,700.00 
E. Trommel (Revolving 
Screen) for Exploration 746.67 
F. Mission Pump, 6 x 8 775.00 
G. Wench, Double Drum, 
Motor and Reduction 
Gears 533.33 


Total Dredging and 
Concentration Equipment: $78,536.03 


Maintenance Equipment 
A. Electric Welder - 200 


Amp. 

B. Oxygen and Acetylene 
Equipment 

C. Small Hand Tools 


Total Maintenance and 
Equipment: $1,000.00 


Transportation Equipment 
. Auto car, 10 ton, flat 
bed truck, spare parts $ 5,500.00 
. 2 four-wheel drive 
Power Wagons 5,166.67 
. 1 four-wheel drive 
Power Wagon with "A" 


frame 
. Jeep Station Wagon 
. Airplane, Swift, 2 place 
. Spare parts for 


Power Wagon 1,000.00 


2,833.33 
2,666.67 
2333.33 
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Total Transportation 
Equipment 


Marine Equipment 


A. Carge boat, wood, 

38' x 71.2', inboard 

motor $ 2,166.67 
B. Light cargo, 19' in- 

board, grey marine 3,333.33 
C. Small wood boat with 

twenty-two horse power 


outboard 800.00 


Total Marine Equipment: 


Camp And Shop Facilities 
A. Quonset hut, used, 18' 

x 50' $2,000.00 
B. Two air conditioners, 

gas stove, fans 666.67 
C. Beds, chests of drawers, 

lockers, etc. 333.33 
D. Electric Refrigerator 166.67 


Total Camp and Shop 
Facilities: 


Field Camp Equipment (Exploration) 
A. Tent, stove, lanterns, 
sleeping bags, air mat- 
tresses, etc. $ 550.00 
Total Filed Camp 
Equipment (Exploration): 


Laboratory And Office Equipment 
A. Miscroscope, asseying, 

and testing equipment $2,666.67 
B. Photo Copy Machine, 

typewriter, file cabinet, 

desk 416.66 


Total Laboratory And 
Office Equipment: 


TOTAL EQUIPMENT 


$19,500.00 


$6,300.00 


$3,166.67 


$ 550.00 


$ 3,083.33 


$59,778.68 
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GENERAL INFORMATION 


SITUATION: Venezuela lies on the north coast of South 
America between latitudes 0°45' and 12°12', and longi- 
tudes 59 45' and 73 09'. 


AREA: 352,150 square miles, sixth largest country in 
South America and approximately one and a half times 
the size of Texas. 


COASTLINE: 1,750 miles. 


RIVERS: Orinoco River, 1,600 miles long and eighth 
largest in the world. More than 1,000 other rivers. 


WATERFALLS: Angle Falls, 3,212 feet high, highest in 
the world. 


PEAKS: Pico Bolivar, Sierra Nevada, Merida State, 
16,411 feet, highest peak in Venezuela. 


CLIMATE: Four climate zones -- tropical, moderate, 
cool, and cold. Caracas has average temperature of 
68.9 F. Highest temperature ever recorded in Vene- 
zuela was 106.5 at Coro in 1946, 


TERRITORIAL DIVISION: Venezuela is a Federal Re- 
public divided into twenty states, two Federal Territor- 
ies, the Federal District, and seventy-two islands which 
are Federal Dependencies. 


INDEPENDENCE DAY: July 5. 


FLAG: Three horizontal stripes of equal width, yellow, 
blue and red from top to bottom. Arc of seven stars on 
blue stripe and coat of arms on yellow stripes, next to 
flagstaff. 


CONSTITUTION: Adopted April 15, 1953. 


GOVERNMENT: The President is elected by direct vote 
for a period of five years. Legislative branch is bi- 
camaral and comprises a House of Representatives and 
a Senate which together form the National Congress. 
Deputies are elected by direct vote. Senators by State 
Legislatures. 
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CAPITAL: Caracas -- population 1,200,000 (estimated). 


POPULATION: Census, November 1950, 5,034,838 per- 
sons. December 31, 1956 (estimated), 6,439,165 persons. 
Increases at the rate of 3.66 percent annually. 


VITAL STATISTICS: Birth rate 47.4 per 1,000, death 
rate 10.4 per 1,000. 


MONETARY UNIT: The bolivar. One bolivar equals ap- 
proximately 30 U.S. Cents. 


NET NATIONAL INCOME: 17,600,000,000 bolivares in 
1958. 


NATURAL RESOURCES: Minerals: oil, iron, ore, gold, 
diamonds, copper, bauxite, manganese, salt, coal, mar- 
bel, etc. Forest and Fisheries. 


AGRICULTURE: Principal crops: coffee, cacao, rice, 
corn, sugar, and tobacco, cotton, sisal, and sesame. 


LIVESTOCK: 6,674,000 cattle. 


INDUSTRY: Textiles, cement, oil refining, building ma- 
terials, assembly plants, can manufacturing and packing, 
food products, pharmaceutical products, fats and oils, 
cigarettes, shoes, sugar refining, beer, tires, and tubes, 
flour milling, chemical products, electric applicances. 


EXPORTS: Crude petroleum oil and refined products, 
iron ore, coffe, cacao, sisal, corn, gold, diamonds, 
hides. 


IMPORTS: Machinery and instruments, metals and 
manufactures, food products, glass and ceramics, chem- 
icals. 


IMPORT SOURCE: United States, Germany, United 
Kingdom, Canada, France, and Holland. 
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I. REFERENCES 


1) Geology 


All technical information relating to geology included 
; in this report has been compiled by Mr. James P. Hea 
| as Chief Geologist, Venezuela Mines, Inc., c/o Suite 603, 
RCA Building, Washington 6, D.C. 


2) Mining Engineer Consultant 


The Company has consulted with Mr. Russel R. Bryan 
, of Russell Bryan and Associates, Park Avenue, New 
York, New York, as Mining Engineer Consultant. 


3) Legal 

The Company has consulted with Mr. Darwin Charles 
Brown, attorney-at-law, whose offices are located at 
1632 "K" Street, N. W., Washington 6, D. C., in regard 
to the legal aspects of the Company's business in Vene- 
zuela and the United States. 


4) Dredging and Concentrating Equipment 


The Company has consulted with Mr. C. M. Romano- 
witz of Ellicott Machinery Corporation, 525 Market 
Street, San Francisco 5, California, as to the technical 

; aspects of the dredging and concentrating equipment. 


5) Financial Consultants 


The Company has consulted with R. H. Whitmore & 
Co., Inc., Suite 603, RCA Building, Washington 6, D.C., 
as financial consultants and advisors. 


[Govt Exhibit No. 26] 


August 26, 1963 
4:00 P.M. 
Present at Conference: 
Miss Barbara A. Lindemann, Assistant 
United States Attorney 
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Mr. Ralph Whitmore 
Mr. Harold Webb, Securities and Exchange 
Commission 
(Mrs.) Clara F. Greenberg, Secretary, U.S. 
Attorney's Office 
(The last-named appearing and present for that trans- 
cribed portion of the conference only) 


MISS LINDEMANN: Mr. Whitmore, I want to advise 
you of your constitutional privilege not to be a witness 
against yourself, of the fact that you have absolutely no 
obligation or duty to be here in this office today; that 
you have no obligation to answer any questions that I 
might ask you; that you have a right to be represented 
by counsel. In fact, I advise that you should be repre- 
sented by counsel. I want to advise you that if at any 
time you don't like any question I ask you, you have a 
perfect right not to answer it, and if at any time you feel 
you do not want to sit here any longer or wish to ter mi- 
nate the conference, you may Say So and get up and 
leave. And I want to advise you that anything you say 
can be used against you in a Court, and that you don't 
have to answer any questions. 

MR. WHITMORE: I understand fully. 

MISS LINDEMANN: Are there any questions you 
would like to ask me relating to what I have just said? 

MR, WHITMORE: Only one question. I assume Iam 
being offered no immunity. 

MISS LINDEMANN: You are not. 

MR. WHITMORE: I would like to make a brief state- 
ment on that. I will do all I can to cooperate fully in 
answering questions all I can ina general way. You 
will understand that we will discuss an event and condi- 
tions that occurred several years ago. I came today 
with no data of any kind with me. So, if the questions 
get too specific where I cannot, without reference to 
material, answer them, I will have to refer to my ma- 
terials. Actually Ihave none. The Securities and Ex- 
change Commission I believe subpoenaed the records 
from Mr. Brown's office some time ago. Where those 
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records are now -- whether they still have them -- or 
whether they have been forwarded to your office I, of 
course, do not know. 

MISS LINDEMANN: Are there any questions relating 
to your rights that you want to ask me? 

MR. WHITMORE: No, you have fully explained them 
to me. 


Alcoa invested money in Surinam there for Bauxite 
deposits. Troup, $5,000; Suggs, $5,000; Cook, $2,500: 
Only three who bought pre-incorporated stock for com- 
pany use. 


Troup: Telephone call from Whitmore about December 
30, 1959. Check January, 1960. 
"To raise money to incorporate a company, to 
raise capital to put in a saw mill where the 
leases are located Surinam." 


$12,500: Whitmore: $6,750 
$3,750 for Whitmore 
25% Commission 5% expenses 


$3,000 advance on commission that 
didn't come through 

Didn't return $3000 advance be- 

cause used for IAT expenses. 


$500 Hotel bill to Roosevelt Hotel 
for Yeo Office: Jan. to April, 1960 


Brown $2,500 Legal expenses 
2d $2,500 to Brown 
Agreed to this: doesn't know how 
Brown took it. 
equals $5,000 to Brown 


Alcoa invested money in Surinam there for Bauxite 
deposits, 
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Troup: $5,000; Suggs, $5,000; Cook, $2,500; Only three 
who bought pre-incorporated stock for company use. 


Troup: Telephone call from Whitmore about December 
30, 1959. 


Check January, 1960. 

"To raise money to incorporate a company, to 
raise capital to put in a saw mill where the 
leases are located Surinam." 


$12,500: Whitmore: $6,750 
$3,750 for Whitmore 
25% commission 5% expenses 
$3,000 advance on commission that didn't come 
through. Didn't return $3000 advance because 
used for IAT expenses. 
$ 500. Hotel bill to Roosevelt Hotel for Yeo. 
Office: January to April, 1960 


Brown: $2,500 Legal expenses 
2d $2,500 to Brown. 
Agreed to this; doesn't know how Brown took it. 


Troup: Telephone conversation, after incorporation in- 
tended to have full registration at higher price - $5. 
Would be some time away - 1-1/2 - 2 years before reg- 
istration; after could show production or earnings. 


IAT had nothing - 

Surinam leases and options both together amounted to 
about 125,000 acres - but that includes outright leases 
plus other properties which they only had options on, 
which they couldn't get unless they met certain produc- 
tion figures. 


Pro Forma Balance Sheet - Prepared by Harris & Brown 
- Just possible hope of Brown, Harris and Whitmore not 
what IAT had on April 1, 1960 


Whitmore had nothing to do with preparing it. 


On Brochure - Page 4 - Transportation - 100,000 acres 
should have said "option" - that would have made it 
clear that this was only option of Surinam - not conces- 
sions. 
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No discussion with Brown of exactly when registration 
would take place - it was too far in the future - but we 


agreed it was at least 1-1/2 years to 2 years in the 
future. 


3 stages of Development - 


1) Promotional dollars to set up corporation 

2) Capital from syndicate to build mill and start 
production 

3) Registration 


‘Troup: Money would be uSed as pre-incorporation money 
to solicit more money - ''Promotional money" 


No statement of escrow or refund. 

Sure Troup was mailed 66-page brochure. 
Whitmore, Brown, each got 100,000 shares. 
Kent got 75,000; Thinks Kent got more later. 


At time spoke to Troup, Whitmore and Brown had de- 
‘cided to take controlling amoung - the exact amount de- 
pended on how much they incorporated for. 


‘Doesn't think he (Whitmore) told Troup that he and 
‘Brown would take controlling block of stock. 


Whitmore didn't pay any money for his stock. Didn't 
discuss this with Troup. 


Brown was in charge of preparation of investment letter 
which accompanied stock. 


Depended on Brown completely for legal and business 
judgments. 

Socially close to Brown. 

Brown was co-promoter with Whitmore. 


Mailed stuff through United States Mails. 


Never had secretary at Investment Building. Did mail- 
ing from Brown's office. Used his secretary until July, 
- 1960, when Whitmore opens own office. 


‘Used Brown's office for actual paper work and discus- 
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sions. Whitmore left Stanford, November 22, 1959. 
Had no money or office till Troup's check in January '60. 
Then got office. 


Till then had nothing -- just idea -- all work from 
Brown's office - Brown checked all papers that went out. 


Cook: Whitmore had about 2 meetings with Cook; then 
took Cook to meet Brown at Brown's office. Brown did 
most of the talking. Cook wanted to get reassurance 
from someone besides Whitmore. Brown told Cook that 
he had checked into the situation, had satisfied himself 
as to the plausibility of the deal; That there would be 
registration statement filed, that stock would be at not 
less than $5. per share. No work had been done on reg- 
istration statement at that time - "we were just getting 
started.” 


Whitmore told Cook before meeting with Brown: - Same 
thing told Suggs and Troup. 


Conversations with Cook was in his office and therefore 
more detailed. Whitmore told Cook: Planned registra- 
tion statement that would be at substantially higher price 
than price at sale to Cook. Not less than $5. per share 
in Whitmore’s opinion. Said stock would be worth sub- 
stantially more in the future in Whitmore'’s opinion. 


Suggs: On telephone - long distance 


IAT had options - leases in South America, which were 
far more than we could possibly cut down ina life time. 
Doesn't recall mentioning 125,000 acres. 


Suggs asked for information from legal officer. Whit- 
more then asked Brown to send Suggs a letter. 


Mailed Brochure to Suggs, Cook and Troup, in April, 
1960 2d Sale to Suggs: $1000 for 1000 shares personal 
stock of Whitmore. 


Telegram: Whitmore discussed situation with Harris, 
then spoke to Brown about wording of telegram. Brown 
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gave Whitmore wording. Then spoke to Harris again 
and gave Harris, Brown's wording 
Then Harris sent Whitmore telegram. This is Whit- 
more’s best recollection of sequence of events. It took 
place - not sure of exact order. 
Whitmore thinks sent copy to Suggs. Thinks sent with 
Brochure by Brown and Whitmore. Brown and Whit- 
more agreed to send package of telegram and brochure. 
No covering letter - wanted to leave people free to put 
any interpretation on it they wanted. 


Orders in telegram contingent on Surinam getting funds 
to produce. 

Whitmore and Brown knew there was no saw mill on 
property in April, 1960; knew they hadn't started produc- 
tion; and knew they needed financing to start production. 


Meeting - September 3, 1963 - 4:00 P.M. 


Steelman negotiations fell through towards end at Feb. 
1960 - March 

After March, stopped trying to get private money. Just 
let the thing ride. 

Gave McCutcheon stock for nothing because of bad stock 
- had sold McCutcheon before. 

Dealt with Sidney Albert - tried to get financing from 
him - Knew Albert was indicted. Thinks Brown was do- 
ing some legal work for Albert at that time. 
Negotiations with Albert were carried on through Brown. 
Brown down as President, on some brochures before in- 
corporation in APRIL, 1960. That was just to have a 
name as President. Was temporary arrangement till 
company incorporated. 

Pheiffer and Suggs were only persons Whitmore sold his 
own stock to for cash. Rest were not cash sales; were 
exchanges. Brown knew about this. 


Kent became President in September, 1960. As finder 
Kent finally got 75,000 shares. By time Kent became 
President IAT was really dormant. Whitmore thinks 
Kent was at one of the meetings at the Sheraton-Carlton. 
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Maybe Kent got another 25,000 shares. Brown prepared 
the brochure for IAT with Harris. 
Brown was co-promoter. Harris sent telegram to Whit- 
more in Spring of 1960. Re letter Brown to Harris, 
Jan. 11, 1960. Whitmore never discussed with Brown 
capital of 2 million dollars. Highest amount discussed 
was with Albert - and was $850,000. Whitmore doesn't 
recall any other higher figures being discussed. 
Whitmore never informed people who Whitmore Solicited 
for sale of stock that LAT would need about 2 million dol- 
lars of capital to fully develop Harris’ lumber conces- 
sions in Surinam. Brown never told Whitmore to tell 
this to people he solicited for sale of stock. 
Whitmore told people it would cost about $150,000 to 
start production - before saying this to customers Whit- 
more cleared this with Brown. 
"As of Mid January, 1960 I did not know how much capital 
could be raised." 


Re: Suggs: 1st and 2d sale - were in stock of IAT com- 


pany. 
"T didn't tell anyone Steelman deal had fallen through, ex- 
cept maybe Pheiffer."’ 


Suggs did not get delivery of his stock certificates till 
June or July, 1960. 


At the time of first sale IAT stock to Suggs IAT not in- 
corporated. 


No change of name was discussed with Suggs. 


‘I have no explanation as to why Brown wrote to Suggs 
on January 17, 1960, re Surinam Lumber Company.” 


Whitmore received copy of Jan. 17, 1960 letter to Suggs. 


At time Whitmore got copy of letter (Jan. 17, 1960) to 
Suggs, had conversation with Brown. When asked if con- 
versation with Brown took place substantially as follows, 
Whitmore said: 
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To best of Whitmore’s recollection he said to Brown: 
"I got into this with you because I wanted good legal ad- 
vice and no trouble. Here you write a letter saying 'Sur- 
'inam Lumber Co.", and that the stock would be regis- 
tered by end of February and you know we can't do that." 
Brown said: "You do your job and let me worry about 
the correspondence and legal questions". I think this is 
correct. 
' Whitmore does not know Patterson, Hope or Chambers. 
These are not friends of Whitmore. He never discussed 
IAT with them. 


_ Re: Letter of April 21, 1960 - Brown to Patterson. 


Brown told me when he returned from Cal. that he had 

’ met Patterson casually, in Cal. We agreed that if Pat- 

' terson could bring money into IAT I would not object to 

bringing him in. 

I never discussed with Brown offering Patterson the 

Presidency or any other office in IAT and never author- 

ized or had knowledge of the letter of April 21, 1960. 

"I have no idea what plans Brown had to ‘conclude 
quickly’: 

' "Only telegram I know of concerning recent orders is 

the one from Harris to me of April 11, 1960. 

“The reference to IAT Corporation is incorrect as the 

incorporation papers were not filed until about April 25, 

or 26th, and were not approved until April 28, 1960. 

"By ‘you have all the company data in hand’ I assume 

Brown meant all the data on IAT." 

Patterson never became President of IAT to my knowl- 

edge. 

To the best of my knowledge on April 29, 1960 Steelman 

group was out of the picture. On or about that time 

Brown first started conversations with Albert. 

The financial plans were in a state of flux - nothing def- 

inite was decided or settled as to financing as of April 

29, 1960. 


I do not know Joseph Kennedy of Monterey Mining Corp. 
Iknow Senator Bender. I made a presentation to Senator 
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Bender, with Yeo. As of Sept. 18, 1960 (or any other 
time) we had no equipment to produce any timber. In 
fact, by that date our option with Surinam had expired. 
The exploration date on the option with Surinam was 
Aug. 1, 1960. And from then on we continued on a verbal 
understanding. 
Brown handled all negotiations with Albert. 


Sept. 17, 1963 - Whitmore 


Gave Suggs same information on 2d sale as on Ist. - 
Except - by 2d sale believes he had 7 page brochure and 
telegram. 

Left decision on valuation of standing timber in balance 
sheet entirely to Brown. Whitmore didn't know whether 
any cruise had been made prior to the balance sheet. 


Pfeiffer: Used IAT stock as collateral for loan from 
Pfeiffer. The Steelman deal had fallen through by time 
Whitmore spoke to Pfeiffer concerning IAT. 
In May 1960 we had no intention of filing a registration 
statement at that time. At that time did not know if there 
would ever be a public registration. Brown directed the 
mailing of all stock certificates. 
Stockton: Stock for Stock. 

IAT for Boris - Morris and Utah Iron 
Had given Stockton Boris, Morris for Maknar. 
Appointment of Kent and Raymond was just interim ap- 
pointment. 


Murray: IAT in exchange for stock in Borris-Morris. 


McCutcheon: IAT for Utah Iron and $600. 
Presentation was the same in all sales and exhanges. 


Goodwin: Personal loans - Personal friend. 
Gave stock as present for loans. Same repre- 
sentations. 


Roberts: Bought $500 worth of IAT from company on 
agreement he could get refund in 90 days - Roberts took 
refund. Same representations. 
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Eldridge: Friend of Roberts. Didn't try to sell Eldridge 
any IAT. 


Calder: IAT for Macaner and Utah Iron - Same repre- 
sentations, 
Long distance telephone calls brief; couldn't tell 
people much. 


Stanford: From Stanford Corp. IAT for Borris-Morris 
and work on IAT. 


It was definitely understood and Brown told Whitmore 
that the 7-page brochure with the Telegram was for 
distribution to investors and future investors. Whit- 
more then sent copy to Troup, Suggs, Cook, Pfeiffer 
and Stockton. 


[Govt. Exhibit No. 35] 
MEMORANDUM OF CONFERENCE 


BETWEEN : W. J. Troup, Jr., President 
Troup Bros., Inc. 
251 South Dixie Highway 
Coral Gables, Florida 
Telephone No. H15-2491 


and 


Harold Webb, Attorney 
Branch of Special Investigations 
Trial and Enforcement 


DATE : July 19, 1962 
SUBJECT : Inter-American Timber Corpora- 
tion 
HO-149 
The following interview was conducted on July 9, 
1962. Mr. Troup was introduced to Whitmore through 
C. T. Stockton, an employee of Troup Bros. Stockton 
had dealt with Whitmore when the latter was selling se- 
curities for Robert L. Ferman & Co. In August 1959 
Whitmore sold $4500 worth of Macinar Inc. debentures 
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to Troup. At the time, Whitmore was with the Stanford 
Corporation in Washington, D. C. In 1960 Whitmore in- 
duced Troup to convert the debentures into 5,000 shares 
of Macinar Inc. common stock. Troup was told, among 
other things, that the common stock would be easier to 
sell on the market. In the above transactions, long dis- 
tance telephone calls and the mails were used by Whit- 
more. 


Sometime in late 1959 Whitmore called Troup by long 
distance telephone from Washington, D. C. and offered 
to sell the latter $10,000 worth of pre-incorporation se- 
curities in a proposal involving timber concessions in 
South America. Troup was told, among other things, 
that the company to be formed was to *** standing tim- 
ber under lease and that these properties were very 
valuable. Whitmore told Troup that common Stock was 
being offered at $1 a share and that the latter would be 
getting in a wonderful situation on the "ground floor." 
Troup was told that the corporation to be formed would 


offer its registered stock to the public in the near future 
at $5 a share. Troup was also told that the stock would 
be worth about $10 a share within a couple of years. 


In addition to the above, Whitmore told Troup that the 
money he was raising was required for a lumber mill 
to be constructed on the leased properties. Whitmore 
stated that the money being obtained would be held in 
escrow and that if for some reason the stock would not 
become registered, the money would then be refunded. 
In connection with this solicitation Whitmore sent Troup 
through the mails a 66-page brochure entitled "Surinam 
Timber Programs" which indicated that Surinam Timber 
Corporation had timber concessions aggregating in ex- 
cess of 125,000 areas. Troup read the brochure tosome 
degree and was somewhat impressed. From this and the 
discussions with Whitmore, Troup was led to believe 
that the organization to be formed agreed to take over 
from Surinam Timber Corporation such properties, 
which were valuable. The financing was to come from 
the proceeds of the sale of Inter-American stock. 
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Whitmore call Troup approximately six times by long 

‘distance telephone concerning the Inter-American prop- 
osition, Troup finally agreed to purchase 5,000 shares 
at $1 a share, and sent a $5,000 check to Whitmore in 
‘the mails in late December 1959. Whitmore then wanted 
' Troup to interest his friends in such investment, but the 
latter did not comply with this request. Troup indicated 
at the time of his purchase Whitmore made no disclo- 
sure to him about commissions being taken on the sale 
‘of Inter-American stock. No disclosure was made con- 
‘cerning the stock being issued for services to insiders, 
nor was Troup told of the legal fees being paid by Inter- 
American. Sometime in April 1960 Troup got through 
the mails from Whitmore a prospectus on Inter-Ameri- 
‘can, On another occasion Whitmore personally left 
: Troup with a similar prospectus. Troup indicated that 
the contents of the prospectuses substantially coincided 
with what Whitmore had told him about the company dur- 
ing the latter's attempts to sell stock in Inter-American. 
(The officers and directors were noted on one of the 
prospectuses.) Whitmore also sent Troup a duplicate 
‘copy of a telegram dated April 11, 1960, sent by Harris 

, to Whitmore concerning purported orders obtained by 
Surinam Timber Corporation. 


Troup indicated that he called Whitmore on a number 
of occasions concerning the progress of Inter-American. 
Troup indicated that he may have received the documents 

‘mentioned above after a number of such calls by him. In 
‘June 1960 Troup obtained his stock certificate in Inter- 
American for 5,000 shares. Troup indicated that he ob- 
tained the Inter-American stock certificate in the mails 
in an envelope bearing the return address of Ginsburg, 
‘Leventhal, Brown and Morrison. Apparently, at the 
same time, Troup signed an investment letter which in- 
dicated that Whitmore was getting 25% on all stock sales. 
This surprised Troup but nevertheless he signed the 
document and apparently returned it in the mails to Inter- 
American. 
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Sometime later Troup spoke to Harris and learned 
that Inter-American never obtained the timber conces- 
sions from Surinam Timber Corporation. As noted be- 
fore, Troup was led to believe that Inter-American was 
to obtain the concessions via the sale of stock. 


Troup indicated that he has been buying and selling 
securities for five years but has only one or two trades 
a year. His major investment interest is in real estate. 


[Govt. Exhibit No. 36] 
(Rec'd. Apr. 23, 1962] 


April 20, 1962 


Mr. H. Webb 

U.S. Securities Exchange Comm. 
425 - 2nd Street, N. W., Rm. 108 
Washington, D.C. 


Dear Sir: 


Please find enclosed a brochure of the Inter-Ameri- 
can Timber Corp that was furnished me by Mr. Ralph 
Whitmore, also photostat copies of the stock that I pur- 
chased and my personal check made payable to the Inter- 
American Timber Corp. Also enclosed is a photostat 
copy of Mr. J. O. Murray's personal check made pay- 
able to Mr. Whitmore. 

At the time that Mr. Whitmore sold me this stock he 
represented that the Surinam Timber Company was go- 
ing to be taken over by the Inter-American Timber Corp., 
which was presented to me as holding a large timber 
lease in South America and that they had orders for all 
the timber to be supplied to this country as fast as it 
could be processed. He also said that this stock would 
be worth at least $5 a share or more instead of $1 per 
share within a 12 month period as soon as they got the 
company organized and going. 

For the past several months Mr. Murray and myself 
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have tried repeatedly to contact Mr. Whitmore to have 
him explain what happened or at least get our money 
back. However, we have been unable to contact him or 
to get him to return our calls. Any other information 
that we can offer please feel free to call on us at any 
time. 


Very truly yours, 


/s/ W. J. Troup, Jr. 
P.O. Box 168 
Miami 33, Florida 
P.S. If you have any information on the operating con- 
dition and who I should contact to obtain further 
information regarding Macinar, Inc., please for- 
ward same to me. 


(Govt. Exhibit No. 46] 
EXCERPT TRANSLATION 


Letter from the Surinam Timber Corporation, Para- 
marlibo, February 1960 to the Director of Reconstruc- 
tion: 


This letter confirms the conference with the Director of 
Reconstruction of the 2nd of February re the set up of 

a lumber company by the Surinam Timber Corporation, 
N. V, in the Marowijne district. 


The Director of Reconstruction will advise the Minister 
of Reconstruction to issue to SURTIMCO the concession 
on land on the Marowijne when: 


1, The financial status and background of the Direc- 
tors and stockholders in the United States is favorable. 

2. A plan for exploitation will have to be submitted 
after consultation with the Forestry Service. A by the 
Company recognized and by the Service acceptable for- 
ester will be appointed to survey 2% of 6000 ha. which 
is part of the 10.000 ha. mentioned before. 
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3. When point no. 1 has been satisfied a permit will 
be issued for this survey by the Government to the Com- 
pany in the Marowijne district. 

4, After the Company has satisfied the above points, 
1, 2 and 3, the Minister of Reconstruction will issue the 
concession to the Surinam Timber Corporation, N.V. for 
a 10.000 ha. tract whereby it will be required to install 
a mill with a minimum capacity as will be brought out 
during the above mentioned survey and further that the 
whole production, notwithstanding the quality, solely 
will be used for export. 


The Government will leave the possibility open in ac- 
cordance with the activities of the Company to enlarge 
their concession to not more than 50.000 ha. 


For the Surtimco. 
/s/ Mr. W. Lim A Po 
lawyer 
Agreed by the Director 


of Reconstruction: by 
/s/ U. Morpurgo 


I, Nelly Dijkman, duly qualified to translate from the 
Dutch into the English hereby certify that this is a true 
and correct excerpt translation of the original letter. 


Nelly Dijkman 
Notary Public State of 
Florida at Large 
Miami, Florida 
February 8, 1960 
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[Government's Exhibit 54] 


EXCERPTS FROM 


OFFICIAL REPORT OF PROCEEDINGS 
BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 


Docket No. HO-173 


In the matter of 
INTER-AMERICAN TIMBER CORPORATION 


in re: JOE WILLIAM HARRIS 


Place Miami, Florida 
Date 10 July 1962 


>” Ok Ok 


[9] A. That is the first stockholders meeting, yes. 

Q. —dated January 16, 1960, of Surinam Timber 
Corporation. A. Yes. And the corporation was duly 
‘formed on the 24th day of October 1959. (reading from 
effects) 

Q. What progress was made by this corporation, 
‘Surinam Timber Corporation?" A. We made an 
agreement with the government on new concessions to 
be acquired on the Marowyne River. 

Q. Spell that? A. I think it is M-a-r-o-w-i-n-n-e. 
'** NOTE: Map check shows correct spelling to be 
M-a-r-o-w-y-n-e. Dutch Map: "M-a-r-o-w-i-j-n-e." 

Q. Do you have a copy of that agreement, sir? A. I 
believe so. 

Q. In English? A. I believe I have, or I think I have. 
(Again examining effects) Which consisted of 32,500 
hectares. 
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MR. WEBB: Let's go off the record. 

(Discussion off the record) 

BY MR. WEBB: 

Q. On the record. So, what finally developed with 
[10] respect to this new corporation, "Surinam Timber 
Corporation," sir? A. The new corporation was offi- 
cially set up with the 32,500 hectares, more or less, with 
or as its land holdings or its timber holdings and on or 
about that time, Mr. Thomas Kent, suggested to me that 
he had a friend in Washington who would be able to fur- 
nish the money necessary to put the program into oper- 
ation. 

Q. How did you meet Mr. Kent? A. Mr. Kent is the 
guy that introduced me to Benn and to Ferman. 

Q. How did you meet Mr. Kent? A. God, I don't 
know. I met him through, (pause) I don't know. 

Q. You don't recall? A. I don't exactly recall the 
way that I met him. I know that I met him when I was 
seeking funds to get the Surinam Timber Development 
Company going. 

Q. All right, sir, then what happened after you met 
Mr. Kent? A. And he in turn introduced me to Mr. 
Bauer and to Mr. Ferman, and then their deals fell 
through as they didn't come up with the money that they 
had promised to come up with. He then suggested that 
he had met a lawyer who had a man with a lot of money 
by the name of James T. [11] Benn. 

Q. James T. Benn. Benn/ B-e-n-n. A. Yes, and he 
then introduced me to Mr. Theed. 

Q. T-h-e-e-d? A. T-h-(double e) d. 

Q. Right. A. And then after the Benn deal fell 
through he said that he had one man that could come up 
with the money who was well acquainted with the situa- 
tion. That, he had talked to him about it, and he wanted 
to come down to Miami to meet me. 

. Who was that man? A. That man was Whitmore. 

. Ralph Whitmore? A. Ralph H. Whitmore. 

. W-h-i-t-m-o-r-e? A. Yes. f 
Was he supposed to have money? A. He was sup- } 
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posed to have money and connections, and would be able 
to set up a company that would take over the whole deal. 

Q. Of Surinam Timber Corporation? A. Yes. 

Q. And finance it? A. Yes. 

[12] Q. When was this meeting had with Mr. Whit- 
more? A. This meeting, if I remember right, was in 
the fall of 19 and 59. 

Q. Yes. A. About the time that we organized the new 
corporation. He came down to Miami and spend a week- 
end here, at which time, I met with he and Mr. Kent over 
on the Beach in one of the Hotels. I don't remember 
which hotel, now, and he promised, at that time, that he 
had among his group of people a tremendous amount of 
money, and would be able to raise the money for financ- 
ing the project as I had it outlined in my engineering pro- 
gram. 

Q. What ever became of that association with Mr. 
Whitmore? A. What? 

Q. What became of that association with Mr. Whit- 
more and that group? A. He returned to Washington and 
called me. 

Q. Yes, go ahead. A. And he asked me to come to 
Washington and that he had the people there to finance the 
deal, or that he wanted me to meet the other people in- 
volved and with his attorney, Mr. Darwin Brown. 

[13] Q. D-a-r-w-i-n C. Brown? A. Darwin Charles 
Brown, yes. 

Q. All right, go ahead. A. And he said that he would 
pay all of my expenses on my trip up to there to see 
them. 

Q. What finally became of this association with Mr. 
Whitmore and Mr. Brown? Did anything ever come of 
it? A. Nothing ever came of it, or of the Brown and 
Whitmore association, except promises, and they never 
came up with any money. 

* KOK 

[16] Q. All right, sir. Now, do you have any docu- 
ments concerning contracts regarding Surinam Timber 
Corporation, on concessions that this corporation holds. 
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A. (Examining effects) There it is. (Handing to Mr. 
Webb) .... 

Q. Let the record reflect that Mr. Harris has handed 
me a document which is dated 29 August 1960 written in 
Dutch, witha map — A. A plat map. 

Q. With a plat map concerning the concessions of 
{17] Surinam Timber Corporation, in Surinam. A. Yes, 
that is the official paper there. That is the one that I 
don't want to lose and those down below there too. 

Q. All right, now, is this concession still in effect, 
sir? A. Still in effect, and here is a telegram— 

Q. Excuse me, sir, is this the original? Off the rec- 
ord. 

(Discussion off the record) 

BY MR. WEBB: 

Q. Go ahead, Mr. Harris, we are on the record. 

A. This is what we call our concessions, yes, sir. 

Q. Now, Mr. Harris, will you please explain for the 
record the original concessions you received from the 
government of Surinam and your subsequent dealings 
with this government and what you obtained after the 
initial concession agreement? A. In December of 19 
and 59, we had a concession in prospect for an amount 
of 32,500 approximately. 

Q. 32,500 what? A. Hectares. 

Q. What is the approximate acreage, sir? A. For 
an approximate acreage of 91,000 acres. 

Q. And this was on what date again, sir? [18] A. In 
December of 19 and 59. 

Q. What happened subsequent to that date? A. Sub- 
sequent to that date the Whitmore group asked that we 
get the maximum amount which was 50,000 hectares or 
approximately 125,000 acres. 

Q. And when, if you did, when did you get that 125,00C 
acres? A. Then we had an agreement with the Govern- 
ment Land Development Department in which they gave 
us a paper outlining the way that they would grant the 
50,000 hectares concession. 

Q. Do you have that with you? A. Yes, I think I have 
it here somewhere. 
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Q. What was the date of that paper? A. (Examining 
effects.) 

Q. Off the record for a minute. A. Well, no, I though 

‘I had it here, but I believe I have it in the car. 

Q. What do you have in the car? A. It's a sheet of 
‘paper signed by the Minister of Development that states 
‘the exact procedure that we would have to go through. 

Q. To get the 125,000 acres? A. To get the 125,000 

acres. 
'  @. When did you actually get the 125,000 acres? Do 
(19] you have any documents that would indicate that? 
A. Well, we have the 125,000 acres in this manner: 
25,000 acres is granted for immediate use. 

Q. When was that done? A. As soon as we put a saw 

mill on this property on the Marowyne River, and the 

‘ additional 40,000 hectares or 100,000 acres is held in 
reserve for us. We have two years to prove up on it and 
get our mill in operation. 

Q. Well, when did you get the original 25,000 acres, 

' do you have a document serving to indicate that ? 

A, (Examining effects) That is on the 29th of August 
1960. (Indicating to Mr. Webb) 

Q. Did you already give me that document, sir? 
A. Well, you can keep this one if you will give it back 
to me after you make a copy. 

Q. All right, sir, and you do not have any documents 

| pertaining to the agreement containing the additional 

: 100,000 acres which you were supposed to get, sir? 

' A. Well, (indicating), that page should go along with this 
one. 

Q. Which page, now? A. I mean, the page I have out 
in the car. 

Q. Would you get that for me before we leave or when 
we take a break, you can secure it for me than? A. Yes, 
I'll get it for you. 

[20] Q. Now, do you recall the date on which you ob- 

i tained this agreement for the additional 100,000 acres? 
A. Can we go off the record? 
(Discussion off the record) 
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BY MR. WEBB: 

Q. On the record. Now, Mr. Harris, do you want to 
go over that again now for the record, please, and just 
explain it as you gave it to me while we were off the 
record as to the receipt of the 100,000 acres by Surinam 
Timber Corporation? Just how it was received, sir, 
and what the conditions were that were placed upon it? 
A. Well, can we go off the record for a minute again, 
please? It's all on the one page, exactly, 1,2,3,4. 

Q. Is it all in English? A. In English. (indicating) 

Q. All right, sir, let's go on then. Do you have any 
documents concerning concessions with natives? 

A. Yes, Ihave one concession and agreement with Mr. 
F.A. King dated October 29, 1959. 

Q. May I have that document, sir? (Witness handing 
document referred to Mr. Webb who examines)... You 
have a copy of the original dated October 29, 1959 in 
Dutch plus a translation, is that right, sir? A. That's 
right. 

Q. And this was with what group of natives? 

[21] A. Not with a group, with one individual. 

Q. Who is that individual? Who does he represent? 
A. He represents himself. 

Q. Well, who is Mr. King, the man who signed this 
document? A. He is a native of Surinam. 

Q. You mean, he isa Negro? A. Yes. 

Q. Have these rights be exploited by the natives? 

A. Iam sure I have a copy in the car. 

Q. Of what? A. Of an agreement I have with the 
natives for the purchase rights of timber on their con- 
cessions. 

Q. What is this document you just handed me dated 
October 29, 1959, sir? A. That is a lease and purchase 
option on 7500 acres. 

Q. This is in addition to the 125,000 acres that we 
have just discussed? A. That is in addition to the 
10,000 hectares we hold in working concession and the 
100,000. 

Q. In reserve? A. Acres in reserve for timber. 
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Q. Have any of these concessions been exploited by 
your corporation since the inception? A. No. 

[22] Q. They never have? A. No, because we 
waited for many, many months for Whitmore to come 
up with the money necessary to take over the operation. 

Q. All right, sir. Do you have any other documents 
concerning Item No. 2 of the subpoena duces tecum ? 

A. Ihave a copy of the agreement for the buying of 
timber from the native concessions and from the natives 
on the river. 

Q. That is an additional treaty right? A. That is 
what they call it, yes. 

Q. How many acres are involved? A. It's tremen- 
dous, but I don't know how many acres there are actu- 


ally, but it does cover all of the back country. 
* Oe 


[24] Q. All right, sir. Do you have any other finan- 
cial statements concerning either Surinam Timber Cor- 
poration or Inter-American Timber Corporation? A. I 


have a statement here which was sent to me by Mr. 
Whitmore regarding the proposed organization of Inter- 
American Timber Corporation. 

Q. May I have that document, sir? 

(Witness handing document referred to Mr. Webb, 
who examines.) 

A. And that is dated April 1, 19 and 60. 

Q. And it is a 7-page prospectus with a black manila 
folder entitled "Inter-American Timber Corporation, 
Private, Not for Distribution." And it is a memorandum 
of the proposed Inter-American Timber Corporation, is 
that right, sir? A. That's right; yes. 

Q. The officers and directors are not named? 

A. They are not named. 

[25] Q. In this particular prospectus? A. That's 
right. He talked to me on the phone and said they were 
going to put me down for Vice-President, Executive 
Vice-President, and I told him don't put me down for 
anything, because or not until we had made a deal and 
they'd come up with some money, that there wasn't any 
reason for me to be in any prospectus. 


148 
Gov't Exhibit 54 

Q. You never authorized your name to be used, at 
any time, in this prospectus? A. Not, at any time. 

Q. Who prepared this prospectus, sir? A. I have no 
idea who prepared it, but it was similar to one that was 
proposed by Mr. Brown at a meeting I had with him in 
Washington. 

Q. Will you please explain that meeting and what took 
place there concerning this document, or the prospectus? 
A. They asked me to come up there to Washington and 
said they would pay my expenses and all if I would come 
up as they had some people that they wanted to get or- 
ganized into the corporation, and they would like for me 
to come up and talk to them. This was in March 19 and 
60, and, at this time, I met with Mr. Brown and Whit- 
more, with Doctor John R. Steelman and with ex-Gover- 
nor Craig. 

Q. Of Indiana? A. Of Indiana. 

[26] Q. Yes. A. And Mr. Clyde Hendrix. 

Q. Go ahead, sir. A. And with another guy. 

Q. Mr. Y-e-o0, was he there also? A. Mr. Yeo was 
the man and I introduced Mr. Brown to Mr. Steelman. 

Q. All right, sir, go ahead. A. There is a telegram 
here, let me see that? 

Q. We'll get to that later, just continue on about this 
meeting with these various people that you have just 
named, and more especially concerning the prospectus 
which you have just handed me, what was said about this 
prospectus? A. This prospectus that I just handed you 
was not done, at that time, I didn't see it. The one that 
I have here is the one that I kept a copy of which Mr. 
Brown prepared. This has the date of March 15, 19 and 
60 on it. 

Q. May I have that document, sir? A. That is the 
proposal which was proposed to us. 

Q. By Mr. Brown? A. By Mr. Brown and Whitmore. 

Q. Now, let the record reflect that the document 
which Mr. Harris is referring to is on the letterhead of 
Ginsburg, Levinthal, Brown and Morrison, a law firm in 
Washington, D.C., and it is entitled, "Memorandum of 
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Agreement." [27] A. And that particular part of the 
| agreement was prepared at a later date. 
Q. Excuse me, Mr. Harris. This document by the 
way has five pages. Who prepared this document, sir? 
, A. Well, now, look. This part here was prepared at the 
| time that I was up there to meet with Doctor Steelman. 
Q. You are referring to the memorandum, and to the 
particular part of the agreement, the Memorandum of 
Agreement, and to the proposed Inter-American Timber 
, Corporation, to the page dealing with the financial struc- 
ture, is that right, sir? A. Yes, sir. 
Q. Who prepared the financial structure of this cor- 
poration? A. Mr. Brown. 
| Q. Of Inter-American Timber Corporation, that is? 
A. Darwin C. Brown. 
Q. And did he propose this as the way it should be? 
A. That is the way he proposed it and he and Doctor 
; Steelman and Mr. Hendrix and Mr. Craig and the others 
went over the way they would want it set up, or to have 
the thing set up. 
Q. Now, to further identify this document, the Memo- 
, randum of Agreement, is actually 10 pages and the 
, [28] Memorandum of Proposed Inter-American Timber 
Corporation or the financial statement which is actually 
: five pages, and Mr. Harris has referred to the five-page 
financial memorandum dated March 1, 1960, which Mr. 
Brown had apparently prepared? A. Yes. 
Q. Now, with respect to this financial memorandum, 
| Sir, you testified that Mr. Brown prepared that, is that 
correct? A. That is as far as I know. He showed it to 
me. 
Q. Did you have anything todo — A. AndI kept a 
copy of it. 
Q. Did you have anything to do with the preparation 
of this financial memorandum? A. Not that one itself. 
He proposed this. He asked me. 
Q. You are referring to the financial memorandum 
‘dated March 1, 1960? A. I didn't have anything to do 
with preparing it, no. He asked me questions about the 
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amount of money that we needed and about what the saw 
mill would do in production and I told him that our com- 
pany would have to be reimbursed with at least the cost 
of the equipment and machinery which we had purchased 
in the amount of $130,000, and that we would turn the 
deal over to them on a 40-year lease agreement of 
10,000 per thousand per board feet of production. 

* OK 

[50] Q. All right, onthe record. During the recess, 
Mr. Harris, you indicated to me that you found some ad- 
ditional documents concerning the timber concessions of 
Surinam Timber Corporation. A. Correct. 

Q. Now, do you have the original concession agree- 
ment there? A. (Examining effects) This is the origi- 
nal concession that we were granted on the date of the 
29th of October 19 and 59, which was a map of the plat 
by the Land Department. 

[51] Q. Now, I notice that 32,000 hectares were 
scratched out and 50,000 hectares was written above in 
pencil. A. Well, I didn't do that. The Land Department 
did that and they set out in another map an area consist- 
ing of 10,000 hectares for a concession to immediately 
start work on in a 40,000 hectare or 100,000 acre re- 

serve. 

Q. You also handed me a letter dated November 4, 
1960 from Mr. W. Lim A. Po, an attorney in Surinam; 
is that correct? A. Yes. He is the Speaker, like the 
House, and a member of the Parliament or a speaker of 
the Parliament. 

Q. Now, this letter refers to additional acreage that 
you are to get; is that correct? A. When we have com- 
pleted other requirements and additional investments as 
contemplated in our deal with Inter-American Timber. 

* * OK 

[59] Q. All right, sir. Now, I have before me another 
letter that you handed to me dated April 6, 1960, which 
reads: 

Dear Mr. Harris: 

Mr. Whitmore was in our office today in connec- 
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tion with the proposed Inter-American Timber Corpora- 
tion. He suggested that we contact you for information 
about the timber. 

We would like to know whether or not there have 
been any timber cruises of the property and if so the 
[60] estimated amount of timber by species. We would 
also like to know what indications of interest you have 
had in the purchase of timber, by whom, in what 
amounts, and for what species. 

s/ ALFRED S. KING. 

Now, will you please explain the contents of that let- 
ter? A. (Examining) Mr. Whitmore called me long 
distance and told me that he had some associates that he 
was connected with there in Washington that would be in- 
terested in furnishing the money necessary for our 
proposition that we had offered him. 

Q. And were those people indicated in the letter from 
Mr. King? Were they supposed to look towards capital- 
izing Inter-a/American Timber Corporation? A. I do 
know, or rather I do not know what his connections were 
with them, but they did ask me to send him— 

Q. Send who, sir? A. Mr. King. 

Q. Yes. A. Timber cruises and things indicated in 
the letter which I did not send. 

Q. Why? A. I figured it was just another come on. 

Q. This letter is dated April 6, 1960. At that time, 
[61] Mr. Harris, my understanding was that you were 
still in good graces with Mr. Whitmore and Mr. Brown, 
and am I correct in that assumption? A. Yes, But I 
didn't want to send the cruises because they hadn't come 
up with any money for the cruises, and that is in 1960? 

Q. That's right, April 1, 1960. Why didn't you send 
the cruises? A. I didn't have the cruises made. 

Q. It wasn't made, at that time? A. No. 

Q. When was the cruise made? A. The cruise was 
made in June, July and August. 

Q. Of what year? A. 19 and 60. 

Q. Did you tell these people, at that time, that the 
cruise had not been made? A. I told them we were go- 
ing to have the cruise made but only the preliminary 


cruise. ie ee ap 
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[86] Q. During the time of your discussions with Mr. 
Albert, the Whitmore group and other interested parties 
in [87] the Surinam Timber Corporation, did Surinam 
Timber Corporation purchase any equipment? A. Suri- 
name Timber Corporation purchased a complete sawmill 
and all equipment necessary to get the sawmill started 
in Surinam. 

Q. When was this purchase made? A. Most of the 
equipment was purchased in March 19 and 60 and in 
April 19 and 60, some equipment was purchased in May 
19 and 60. 

Q. Do you know the total value of these purchases, 
approximately? A. Approximately the total value of the 
purchases would be approximately $160,000. 

Q. Where did that money come from? A. From our 
stockholders. (Pause) That's right, from out stockhold- 
ers. 

Q. And where did the stockholders get the money 
from? A. Well, the group from Wauchula sent the money 
from the Wauchula State Bank and the other money was 
sent from Miami here. 

Q. Who were the Wauchula group? A. That was 
Lefferts Mabie, and, do you have the list there? 

Q. No. Just give mea rundown of generally how or 
where they got the money from. (88] A. From Lefferts 
Mabie and his group. 

Q. From his group of friends and himself? A. Yes. 

Q. He raised the capital? A. Yes. 

Q. How about the Washington group that you men- 
tioned? A. Here in Miami, no, Mr. Tutan and myself. 

Q. Who is Mr. Tutan? A. He is President of the 
corporation. 

Q. Where did he get the money from? A. Out of his 
pank. He is Chairman of the Board of the Coral Gables 
First National Bank. 

Q. You are referring to Tutan Motors, Inc.? A. Yes. 

Q. In view of the fact that you were able to get some 
of the money to purchase equipment from these Florida 
groups why did you have to go to Whitmore and Brown in 
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Washington to get additional capital? A. That was the 
idea. Our agreement in Surinam would be that we would 
put in a sawmill and to get the mill operating and after 
we changed the concession agreement from 32,500 hec- 
| tares and asked for the 50,000 hectares they put more 
requirements on us, that we would have to do a cruise 
: (indicating to document). We knew that it would cost us 
at least $250,000 to set up the mill and get it into opera- 
tion. [89] The group in Wauchula suggested that they 
put up $100,000 and go ahead and get the requirements 
done as set forth in this. 

Q. This letter that you handed me, which is an ex- 

cerpt of a translation, dated February 8, 1960? 
A. Right. 

Q. This letter you say is from the government of 
Surinam? A. Yes. 

Q. Concerning the requirements? A. Yes. 

Q. Placed upon Surinam Timber Corporation before 
they were to get additional properties, is that correct, 
or concessions? A. Yes. 

Q. And therefore you — A. We got this letter and I 
turned that letter, a copy of it, over to Whitmore's group, 
and they understood that this money would be forthcom- 
ing and they would have to pay for their cruise. 

Q. In view of the fact that these Florida groups — 
excuse me, if the Wauchula group and the Miami group 

' put all this money up to what extent did they participate 
in the discussions with respect to the raising of capital 

| by the Washington, D. C. people? [90] A. Their repre- 
sentative, Mr. Mabie, who is the attorney and the Secre- 

| tary of the corporation, went with me to New York, I 

' mean to Washington, and he and Mr. Brown dictated the 
agreement which you have there. 

Q. What are you referring to? A. Iam referring to 
(pause, examining effects) — 

Q. The memorandum of agreement? A. To the 

' memorandum of agreement. They dictated it andagreed 
that those would be the terms. 

Q. And that is on Ginsburg, Levinthal, Brown and 
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Morrison stationery? A. Yes, that was done by Mr. 
Brown. The Wauchula group agreed between us all at a 
stockholders meeting that we would do the necessary 
things with our money to meet the requirements. 

Q. Of the Surinam government? A. Yes. Then we 
would deal with the Washington group, wait on them. 
They would come up with the money. They would repay 
us the $100,000 at that time when we started or the 
$130,000 we put in. They would refund us that money 
and then they would take over ownership of all the equip- 
ment that we had down there. 

And I asked the Washington group to set up a memo- 
randum of agreement, which was originally more or less 
like this one here, the first one, the first agreement. 
Actually I don't [91] know that it was ever written up, in 
which they would guarantee to us that they would put in 
$850,000 in equipment, machinery and cash, into Suri- 
nam. If they did that we then would be obliged and would 
make an agreement with them binding for 40 years in 
which they would have all the rights to our timbering on 
the concessions. The title would remain in Surinam 
Timber Corporation on all of the properties that we had 
now or in the future might add to the corporation. 

They would pay us $10 a thousand board feet for every 
board foot of lumber or lumber products produced and 
they would give us 5 per cent of the stock in their cor- 
poration or in any other subsequent corporations they 
might form, 5 per cent of the authorized stock and they 
would pay all of the taxes and keep everything in good 
order for the corporation, for the Surinam Timber Cor- 
poration. 

And at the end of 40 years they would have a right to 
purchase or take over the assets of the corporation of 
Surinam Timber Corporation as per the agreement. 

Now, the boys at Wauchula thought that that was a 
smart thing to do and they agreed. They said, all right, 
we will come up with the necessary money to get this 
thing in order down in Surinam and then we will wait on 
either the Whitmore group or the Albert group to come 
through with the $850,000. 
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[93] Q. Now, what is the status of the mill there on 
the property? A. The equipment is all crated. Ithasn't 
been uncrated. It's all in cosmaline and I hope in good 
shape [94] right now, in boxes, under cover, you know, 
stored. The mill foundation is and all of the structural 
parts of the building is up, 60 per cent installed at the 
moment. 

* KOK 

[118] Q. On the record, please. Now, Mr. Harris, I 
hand you a 66 page brochure entitled "Surinam Timber 
Programs," and it doesn't appear to have a date on such 
report and I ask you, sir, whether you can identify this 
document? A. (Examining) 

Q. And if you look at the first page of the report you 
will see that an individual, a Mr. Troup, has signed it 
and dated it July 9, 1962. A. This looks like a copy of 
my original plan and program which I prepared in 19 
hundred and 60. 

Q. What month in 1960, sir? A. January. 

Q. Who requested the preparation of such report? 
A. Nobody requested it. 

Q. What purpose was it prepared for? A. To bring 
all the facts and figures of the proposed [119] operation 
in Surinam out. 

Q. To whose attention? A. Mostly to the attention 
of our stockholders. 

Q. Do you know how the document got into the hands 
of other individuals? A. I sent a copy of this which was 
requested by Mr. Whitmore so that they might look it 
over, to Mr. Whitmore, with specific instructions writ- 
ten on the book that it would not be used or copied or any 
articles from it be used by anybody, and that it was copy- 
righted and sent through the mail with sealing wax so 
that it couldn't be taken apart. 

Q. Was it actually taken apart by Mr. Whitmore? 

A. It was taken apart and the seal broken when it was 
returned to me, and I felt that he had done it without my 
permission. 

Q. Did you ask him about it? A. I asked him about 
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it and he said, well, he had to take out some of it or he 
wanted to take out and have printed some of the material 
here. 

Q. And is that the brochure or the prospectus that 
we identified that you received in the mails three pros- 
pectus' and did he use it for that purpose? A. I don't 
know how he used it, because I asked him for a copy of 
it and he never gave it to me. 

Q. Did he not use that to prepare the black manila 
[120] envelope which unfolds the Inter-American Timber 
Corporation Prospectus? A. It is possible that he did 
that, right, but I don't know. 

Q. But you later concurred in accepting it as a pros- 
pectus for use? A. No, I didn't connect the 2. 

Q. You did not connect the 2? A. No, sir. 

Q. But did you know what he used? A. He returned 
my copy to me. I told him that I only had two copies and 
that I would send him one to look at and I had this before 
I went up to talk with the group including Doctor Steel- 
man. 

Q. Now, Mr. Harris, I note that you had handed me a 
30-page document entitled "Surinam Timber Programs," 
and the document that you have before you is entitled the 
same, has the same title, yet is 66 pages. Now, can you 
tell me the difference? A. Well, I revamped and have 
rewritten it and brought that one up to date, that one is 
up to date. 

Q. So this 30 page one was later enlarged to 66 pages, 
is that correct? A. No; no. The 66 page one was re- 
duced to 30 pages. 

Q. Oh, the 66 page one was reduced to 30 pages? 
[121] A. Yes, because of different things which changed 
some of the laws, changed some of the equipment, and 
this was equipment in the back of this that was suggested 
and that I had already proposed to buy, but I bought dif- 
ferent equipment as shown by the new brochure. 

Q. Nevertheless, you sent the 66 page brochure to 
Whitmore, is that correct? A. Yes, sir. That was the 
proposal on the proposed operation. 
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Q. When did you send the proposed brochure to Mr. 
Whitmore, the 66 page brochure, approximately? A. I 
think I sent that to him in February or March the Ist. 

Q. 1960? A. 19 and 60, in February or in March, 
something like that. 

Q. Do you know what use he made of that document ? 
A. I understand that he made a copy of it and showed it 
to people that he sold stock to, that is, what I understand 
about it, and he didn't have any right to do that. 

Q. Now, is there any mention of the valuations placed 
upon the properties of Surinam Timber Corporation in 
this 66 page brochure that you know of? A. I don't be- 
lieve so. Let me look here. (Examining brochure) .. I 


don't believe there is in here. 
* * * 


[134] Q. Now, Mr. Harris, on Page 5 of the prospec- 
tus, on Inter-American Timber Corporation, I direct 
your attention to the balance sheet and under "Assets" 
there is noted that there is standing timber on conces- 


sions for 125,000 acres estimated at 80 cubic meters 
per acre, valued at 10 dollars per thousand board feet 
and the valuation placed upon such acreage is $9,322,940, 
Footnote 3 above such valuation states that the valuation 
is based on a standard of $10 per MBF used by Georgia 
and Pacific Lumber Company in valuating timber re- 
serves gives the value of $3,229,400, valued at one-tenth 
of this value and the standing timber has a reasonable 
value of $9,322,940 in place. 

Now, sir, what is your understanding as to the valua- 
tion placed on the 125,000 acres as you understand it? 
A. Well, I later discussed that with Mr. Brown and he 
said this is just a pro forma brochure and that it would 
later be determined by the cruises, but that it was an ar- 
bitrary figure. 

Q. Who determined this arbitrary figure? A. Un- 
doubtedly Mr. Brown. 

[135] Q. Did he tell you that? A. That is all that he 
told me, just what I said. 
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Q. You said undoubtedly, that Mr. Brown had pre- 
pared this figure, how are you sure of this? A. Iam 
not sure of it. 

Q. Well, who do you think determined this? A. He 
is the only one that gave me any figures on this proposed 
organization. Mr. Brown is the only one that I got any 
figures from. 

Q. He is the only one? A. This book, now, was sent 
to me when Whitmore was there. 

MR. WEBB: Off the record. 

(Discussion off the record) 

BY MR. WEBB: 

Q. On the record. What were your discussions based 
on the valuations of the timber with Mr. Brown and Mr. 
Whitmore? A. They asked me to value it and I said I 
don't know how to value the timber because you have got 
to figure the timber has a worth but I don't know how you 
would figure it. It has a sales value, that is a cost value, 
that is a use value, it has those. 

Q. What came of these discussions? What was fi- 
nally determined? What did they say about it? 

[136] A. Well, discussing this folder here of Georgia - 
Pacific No. 337, I said, if you value it like they value 
their's, it will be worth a lot. If you value it at $2 a 
thousand or five, I don't know how to value it. 

Q. Let the record reflect that Mr. Harris has handed 
me a report by Merrill, Lynch, Pierce, Fenner and 
Smith dated December 9, 1960, on the Georgia-Pacific — 
is that Corporation or Company? A. Corporation. 

Q. Georgia-Pacific Corporation and Page 2 which re- 
fers to the valuations placed upon the Georgia-Pacific 
properties. A. Standing timber. 

Q. Now, Mr. Harris, how did you obtain a copy of 
this report? A. I went to one of the Merrill, Lynch of- 
fices and got a copy. 

Q. Where, sir, in what city? A. Right here in 
Miami. 

@. Did you discuss this report with Mr. Brown? 

A. I discussed the report with Mr. Brown. 
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Q. And what was said about valuating the properties? 
A. I told him that I had no knowledge of how you could 
set an evaluation on standing timber. 

Q. And what did he say? [137] A. And he said, well, 
if you cut it down to a tenth of what it is worth on the av- 
erage, it would be worth fabulous amounts, and, I said, 
well, someone has to set an arbitrary figure or value on 
the timber, I can't set a value on the timber, and if I 
were setting it, I would set it at no more than $2 per 
thousand board feet. 

Q. It was finally set at $10 per thousand board feet 
and who determined that, sir? A. Mr. Brown. 

Q. Now, Mr. Harris, at the time, of this pro forma 
financial statement which is in the 7 page prospectus, it 
indicates that there was 125,000 acres available. Did 
Inter-American Timber Corporation have these 125,000 
acres? A. No, we had it in the plea and we had to ask 
for it. 

Q. My reference was to Inter-American Timber 
Corporation? A. They didn't have title to anything. 

Q. Surinam Timber Corporation was working on it, 
at that time? A. Yes. 

Q. Did they have 125,000 acres on April 1, 1960? 

A. Surinam? 

Q. Yes. A. We had a commitment on 10,000 hec- 
tares in. 

{138] Q. Whis is what in acreage? A. 125,000, with 
a reserve of 40,000 hectares. 

Q. Which is 100,000 acres? A. Yes. 

Q. But, in fact, Mr. Harris, isn't it a fact that on 
April 1, 1960, Surinam did not have 125,000 acres 
available because certain requirements were not met? 
A. We did, that is correct. We did it properly, and we 
had the commitment from the Minister of Development 
and from our -— or from the legislative man, Mr. Lim A 
Po that these things would be granted when this money 
and investment and machinery were put into Surinam. 

Q. But on April 1, 1960, these requirements had not 
been met, isn't that correct, sir? A. That is right, 
yes. 
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Q. When did you finally get this extra 100,000 acres 
made available to Surinam Timber Corporation? A. It 
is in reserve to us and was finally finalized I believe in 
November of 1960. 

Q. You finally got the extra 100,000 acres? A. Un- 
der the terms that are shown here. 

Q. Whis is a letter excerpt of a translation? A. Yes, 
sir. 

Q. Dated February 8, 1960, from Mr. W. Lim A Po? 
A. That's right, and this under November 15, 1960. 

[139] Q. Mr. Harris has handed me a letter dated 
November 15, 1960, and that is in Dutch, is it not, Mr. 
Harris? A. Yes. 

Q. Would you read it in English? A. I can't read it 
verbatim. 

Q. What does it in essence say? A. In essence it 
says that concession was granted on September 29, 1960, 
the number in concession D-1183, and the land in the 
great amount of 10,000 hectares beginning two years 
from (pause) wait a minute, (pause) and that when we 
have within two years reached an annual production of 
30,000 cubic meters of wood the government would then 
increase the concession role to 50,000 hectares and that 
is the way I read it. I don't know if that was too clear. 

Q. Now, when did you finally get the full 125,000 
acre concession, do you have a document to indicate 
that? A. When we have reached 30,000 cubic meters 
production per year. 

Q. Was that ever reached? A. No. 

Q. So, therefore, you never got the extra 100,000 
acres? A. The extra 100,000 acres is now held in re- 
serve for us when we have reached a production of 30,000 
cubic meters a year. 

[140] Q. Howcan you have 100,000 acres if you never 
reached that point? A. Well, you can't. 

Q. In fact, you can't say that you own — A. You have 
the 125,000 acre concession but we only have it in pros- 
pect, not in exploitation, you see. 

Q. In other words, sir, if therewas a condition placed 
upon the 100,000 acres? A. That is correct. 
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Q. In other words, it doesn't become fully available 
to you unless you start producing? A. According to the 
regulation, there, that's right. 

Q. Now, Mr. Harris, in view of what you have just 
testified to, isn't it a fact, Mr. Harris, that the state- 
ment on the pro forma balance sheet on Page 5 of the 
Inter-American Timber Corporation prospectus is false‘ 
A. I would say so. 

Q. Because, at that time, Surinam Timber Corpora- 
tion did not have 125,000 acres available to it to give to 
Inter-American Timber Corporation? A. Under the 
condition that they would advance the monies they pro- 
posed, it would have been completed, because we would 
then at that time and I don't say that we have to produce 
it, but when we are in a production of 50,000 board feet 
a day, we then have reached the production of 30,000 
[141] cubic meters per year. 

Q. All right, Mr. Harris, then can we say this then 
for the record, that in essence at the very outset of 
Surinam Timber Corporation dealings with the Surinam 
government, Surinam Timber Corporation obtained only 
25,000 acres of concessioned property? A. In conces- 
sion for exploitation. 

Q. Immediate exploitation? A. Immediate exploita- 
tion, you are correct, and the other 40,000 hectares or 
100,000 acres i8 now, at this time, still in reserve for 
us and we have it, nobody else can get it, if we go to 
work. 

Q. When did it become in reserve to you? A. It was 
valued at that time. 

Q. When did it actually fall into the category of being 
in reserve, just give me the date, sir? A. This was fi- 
nalized on the 15th of November; on the date this was 
written, it was February of 19 and 60. 

Q. All right, sir, and when you got this report, this 
prospectus, this 7 page prospectus in the mail and more 
or lessapproved of it in your letter to Mr. Whitmore, 
where in looking at this you assumed I imagine that the 
125,000 acres would become available to Inter-American 
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Timber Corporation because Mr. Whitmore and Mr. 
Brown would make funds available and you would be in 
production? [142] A. I had to assume that. 

Q. But that was just an assumption? A. That was 
just an assumption and I had no other thing to go on and 
I was doing this at their request in getting the conces- 
sion together. 

Q. If Mr. Whitmore and Mr. Brown did not come 
through with the necessary financing, this 125,000 would 
not be made available to Inter-American Timber Cor- 
poration? A. And they had no reason to believe other - 
wise, because I went and got all of this stuff together 
before we agreed on anything, this February deal, the 
terms of it, and it's very specific. 


* * 


[146] Q. All right, Mr. Harris, now getting back to 
the preparation of the Inter-American Timber Corpora- 
tion prospectus. Is it your testimony that as far as you 
know, Mr. Brown, prepared this prospectus? A. Iam 
sure that Mr. Brown prepared that prospectus, from him 
having made a preliminary prospectus which I have given 
you a copy of. 

Q. And, Mr. Harris, are you now referring to a docu- 
ment on the law firm stationery of Ginsburg, Levinthal, 
Brown and Morrison, dated 2-24-60? A. Iam. 

Q. Now, did you give him some of the information? 
A. I gave him the information on the personnel that I 
had immediately ready to go to work in Surinam. 

[147] Q. Let's go over the prospectus page by page, 
sir. A. All right. 

Q. Looking at the first page of the prospectus? A. 
Yes. 

Q. It goes into the corporate structure, the authorized 
number of shares and the shares to be outstanding, sir. 
Did you have anything to do with preparing that? A. I did 
not. 

Q. Did you have any discussions with anybody con- 
cerning that? A. I did discuss this with Mr. Brown and 
he said that that would easily raise the number of dollars 
that would be necessary for providing the $850,000. 
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Q. Page 2 of the prospectus covers the projected plan 
of operation. Did you give him the information concern- 
ing the contents of that page? A. I did. 

Q. And as to what is contained therein? A. I told 
him that I noticed that he had raised the cost figures 
there somewhat. 

Q. What did he raise them to, what cost figures are 
you now referring to, sir? A. The cost figures there on 
our log costs. 

Q. What specific figure, sir? A. Well, I had figured 
the actual cost of operation [148] would be from $9 to a 
maximum of $15 a thousand and, well, he said, this figure 
of buying all of the logs until the concession is all granted 
should be — 

Q. What price? A. Ata price of $21 to $28 per thou- 
sand log feet. 

Q. Who would buy the logs? A. The operation down 
there would have to buy them, but, at this time, we didn't 
have those concessions, see? 

Q. I realize that. A. We had them under an agree- 
ment and he knew that. I never presented to him those 
150,000 acres as being completed, but it was due to come 
up providing we could come up with the money and the 
machinery which before I knew about this even, we had 
already shipped the machinery down there. I have the in- 
voices here and the shipping dates and all of that right 
here. 

Q. Okay, sir, what about the other statements on Page 
2, are there any changes that he made there, Mr. Brown? 
A. No, I think that is about like I gave it to him. 

Q. All right, sir. What about Page 3, still concern- 
ing yourself with the projected plan of operation? A. He 
was going to prepare this offering, if required, and what- 
ever they might need, I didn't know anything about setting 
up the corporation. 

Q. What about Page 3, sir, is that your material that 
you presented to Mr. Brown for his use? [149] A. Yes. 
Because I had a veneer plant available at High Point. I 
had the other equipment already purchased and paid for. 
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Q. What equipment? A. The Corinth American Cir- 
cular Saw Mill and Carriage and End Feeds and related 
power plant. 

Q. And is this page, or the material contained in this 
page, at that time, is all of this true? Was this true, all 
of the statements included therein? A. That is all true 
as to what was available and stuff that we had bought was 
already being shipped at that time. 

Q. Now, as to Page 4 of the prospectus, is that also 
your material, sir? A. Yes, sir. 

Q. Now, looking to the paragraph concerning ''Trans- 
portation." (Mr. Webb and Witness examining prospec- 
tus together) ... it states here that the 25,000 acres of 
concession timber are located approximately 30 miles 
from the mill and the present dock site. The logs are 
transported from the forest by water, raft and litter to 
the mill. A. That is correct. 

Q. 25,000 concession acres are immediately adjacent 
to the Marowyne River which provides the cheapest pos- 
sible [150] transportation 12 months of the year. A. And 
you have the map on that. 

Q. And it is your testimony, sir, aS we went over it 
before, that there was no problem of getting the logs but 
fromthe mill site to the purchaser? A. I believe it is 
the most feasible and cheapest logging operation I have 
ever seen. 

Q. Now, Page 5 deals with the pro forma financial 
statement and we have gone over that. I assume that 
cash of $137,500 would be realized from the sale of stock. 
is that right? A. I don't know how they were going to 
raise it. He said "realized from sales.” And as Iunder- 
stood it, they were raising $150,000 from Doctor Steel- 
man and that group. 

Q. Front money as they call it? A. Front money, as 
I understand it. 

Q. Ground floor money, you might call it? A. That 
is what I understood and then they were going to workout 
the other deal with it to come up with the balance of 
$850,000. 
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Q. The $850,000 would come from where, sir? A. 

| Well, as I understood it, they were going to sell stockfor 

it, 

Q. Under full registration? [151] A. Under full re- 

gistration with the S.E.C. 

Q. When was that stock supposed to be registered 
with the Securities & Exchange Commission to your un- 

. derstanding? A. Whitmore said it would take from 90 
to 120 days. 

Q. That they then expected the stock to be regis- 
tered? A. Yes. 

Q. When did he tell you that, sir? A. Well, when we 
were up there at that first meeting. 

Q. At the Sheraton Carlton Hotel? A. Yes, and he 
said that they would immediately take this first money, 

' I guess, this first cash here and pay us for all of our 

; equipment and that would be it. In other words, the gua- 

| rantee that they would come up with the rest of the money 
and that was my understanding of it. 

Q. All right, sir. A. And then after this, they asked 

; me for the cruise which was a necessary thing for S.E.C. 
He said he had been around, Whitmore also stated that 
Brown had been with the S.E.C. as an attorney for 7 
years. 

Q. Did Mr. Whitmore tell you that? A. Yes. 

Q. And did Mr. Brown tell you that also? A. Mr. 

‘ Brown didn't state the number of years, but he stated that 
he had been so located with the S.E.C. But I don't think 
that I just flatly asked him how long. 

Q. Now, with respect to the assets again on Page 5, 
[152] it says here "Improvements and Surveys, Site 
Clearance, Road Building Survey at a cost of $14,200. 

‘What is your understanding of that, sir? A. I havespent 
that money. That is page what, 5? 

Q. Yes. A. Oh, yes. I spent more than that, but, at 
that time, I had a cost of about that much. 

Q. Well, how could Inter-American Timber Corpora- 
tion place it on its financial statement when it was ac- 
tually money spent by you and Surinam Timber Corpora- 
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tion? A. I don't know how they could do it, but there it 
is. 

Q. How did they get that figure? A. I gave them that 
figure that we had spent and I gave them this figure of 
$130,000 that we had spent for — 

Q. Saw Mill Equipment? A. Saw Mill Equipment at 
the mill site which is correct. 

Q. This was apparently to be taken over? A. And 
this figure down here is correct 35,000. 

Q. Pre-paid expense? A. Yes. 

Q. But again that is Surinam Timber Corporation. 

A. That is Surinam Timber Corporation money that we 
had spent and I have a record of all of that. 

[153] Q. With respect to Page 6 "Liabilities of Inter- 
American Timber Corporation.'"' Saw Mill Equipment 
notes, 130,000. A. See they agreed to turn around and 
pay this 130,000 to us in cash which they were going to 
give us notes for there and pay us the cash for it when 
we made a deal. 

Q. All right, sir. What about "Log Inventory, 60,000?" 
A. Well, that is logs and piling and stuff that I have cut 
down there. 

Q. Now, with respect to the authorized capital stock, 
1,000,000 shares at $5 par value, what is your under- 
standing of that? A. Well, he said that he hadset the 
par value, and in one place he had it at one cent par value 
and now, I see that he has changed it here to $5. 

Q. Who is he? A. Brown. 

Q. Now, there is a notation concerning 600,000 shares 
issued for concessions and contracts, par value, at $5 
per share? A. I don't know how -- I mean, I was not a 
part of Inter-American. 

Q. What do you know about that 600,000 shares issued 
for concessions and contracts? Weren't you supposed to 
get [154] some stock? A. They were to give me 5% of 
the capital stock, I argued with them about that and I 
said, what do you mean? I said, this has to go to the 
company. 

Q. What would 5% of the capital stock come to? A. 

I figured it to be on whatever they capitalized the thing 
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for. I still don't know what it would be and then they had 
down here, they put down performance of the timber 
cruise, see, so they put the obligation of what they were 
able to do, they put them all down here and I agreed to 
this part down here (indicating) the obligations that they 
were to pay. 

Q. Mr. Harris, will you please turn to Page 7? A. 
Yes. 

Q. That deals with the Inter- American Timber Cor- 
poration Monthly Operating Statement Pro Forma, what 
is your knowledge of the contents of this page? A. They 
asked me how much with the mill that I had planned there 
and the equipment that I had bought, how much would it 
produce, and I told them that it would produce 50,000 
board feet of lumber per day, 5 days a week, 25 days a 
month, and he made this estimate of $175,000. 

Q. Who made the estimate? A. Brown. I think it 
would be more than that, and he put down the average - 
of logs. I believe it would be [155] less that cost. 

Q. Did you work with him on this preparation? A. No, 
he had all this down. He asked me about it and I said I 
think you have got the cost overestimated and returns 
underestimated, nevertheless. 

Q. In your estimation this gross profit of $86,750 a 
month is over estimated, in your opinion? A. I think it 
is under estimated. I actually think so. 

Q. Do you think more money could be made monthly ? 
A. I will show you what I mean and what I am positive of 
is in that yellow book that I gave you. 

MR. WEBB: Off the record. 

(Discussion and examination of effects off the 
record) 
BY MR. WEBB: 

Q. On the record. Mr. Harris, during the recess you 
indicated to me that you were going to make a statement 
concerning the pricing, the cost of sales of the timber 
operations, as noted on Page 7 of the Inter-American 
Corporation prospectus? A. Under the statement as 
shown here on Page 7, the average selling price is about 
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correct, or somewhere near correct on a basis of 50,000 
board feet daily production, but the cost of sales, I be- 
lieve, is considerably more than would be in actual prac- 
tice, and the estimated gross profit [156] should be in 
the neighborhood of $100,000 per month. 

Q. That is your testimony, sir? A. Yes, sir. 

* OK 

[156] Q. All right, now, Mr. Harris, I show you a 
duplicate copy of a telegram: 

"We have this week accepted orders for lumber and 
timbers for annual delivery in amounts exceeding 
$6,800,000 to be backed by irrevocable letters of credit 
from two responsible firms stop, other orders pending 
for contracts, now, stop, before accepting further busi- 
ness we must know your financing schedule for expan- 
sion, as our present plant production will be limited to 
orders on hand and previously committed, stop, we ask 
that a firm agreement be completed by April 29. 

Surinam Timber Corporation, JOE W. HARRIS, Presi- 
dent. to Ralph WHITMORE, Investment Bankers, 710 In- 
vestment Building, 1511 'K" Street, Washington, D.C. 

Now, Mr. Harris, as I stated, Iam handing you this 
telegram which is in the record and ask you if you will 
please explain the circumstances of the sending of that 
document? Did you actually send that telegram, Mr. 
Harris? A. (Examining same) I did and I had /continued 
orders upon our production. (contingent orders)* 

Q. What contingent orders, sir, will you explain what 
you mean by "contingent orders?" [157] A. Orders that 
we could fill if we had the money to go ahead. In other 
words the $850,000 that they had agreed to come up with. 

Q. Who were these orders from? A. Well, with the 
U.S. Mahogany Corporation, New York, I had the poles 
and piling, I had a mill and one-hundred and five thousand 
dollars worth of stuff I could ship to Greece. 

Q. And this refers totwo— A. Responsible firms, 

es. 
‘ Q. Now, you say here, "we have this week accepted 
orders for lumber and timbers for annual delivery in 
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amounts exceeding $6,800,000." Now, will you please 
tell us who these people were the terms with and who 
you got these contingent orders from? A. The contin- 
gent order from one of the groups was the American 
Cross Arm Corporation, it was later — 

Q. Where is that located? A. That was in Jackson- 
ville, Florida. 

Q. Do you have any documents concerning this? A. 
Yes, I had a letter on this stuff in which he said that he 
had used 40 carloads of cross arms a month plus poles. 

Q. And what amount would that come to? A. That is 
a million, about a million and a half board feet, per 
month, 

[158] Q. Provided you could start producing? A. 
Providing we could start producing and the quality would 
be acceptable. 

Q. Who else was there? A. The other was with the 
United States Mahogany Corporation in New York City. 

Q. How much was involved under the contingent order ? 
A. They would take more, much more, than we could 
produce under our plan there, it totaled a great deal, to 
a lot of money. 

Q. How much? A. I don't have his letters any more 
because we just couldn't get into production but I am sure 
that he would give me a copy of what he proposed, and I 
checked with his bank the Atlantic National Bank, and 
they said that any amount of credit that these fellows 
would ask for, they had good business relations withthem 
over the years, and that any orders that they placed with 
me would be backed up with letters of credit. 

Q. Now, these two named corporations, would they be 
the two groups that would take the orders committing 
$6,800,000 mentioned in this telegram? A. I don't know 
if that figure is exactly right, but it runs up close to what 
I had estimated. 

Q. Where did you get the figure from ? Didyoufigure 
[159] that out? A. I think I figured that out from whatI 
had on hand. 

Q. Now, concerning, "to be backed by irrevocable let- 
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ters of credit from two responsible firms" who were 
they? A. That is the only way we are allowed to ship 
stuff out of Surinam. You must have irrevocable letters 
of credit or an order is actually not valid. 

Q. Who are these two firms mentioned? A. Well, the 
ones that I had in mind were the American Cross Arm 
Corporation and the United States Mahogany Corporation. 
I feel sure those are the two. It could be that, at that 
time, I had this bid in for poles and cross arms in de- 
grees. 

Q. And between these two corporations? A. He, at 
this time, wanted to know. They called me up and talked 
to me. 

Q. Who did? A. Whitmore. And, he said, what do 
you think that you would be able to supply or what kind of 
orders do you think that you could have and I told him 
about what I had, 

Q. Did he tell you to write this telegram to him? A. 
Yes. He said, will you send me a telegram on that. 

Q. Did you explain to him that they were all contin- 
gent? A. I told him that they were contingent on getting 
the money. 

[160] Q. Did he dictate the telegram to you? A. He 
did. 

Q. Mr. Whitmore did? A. Yes. 

Q. And you took down this message and then sent it on 
to him, is that correct? A, I believe I called it in on 
the phone. I don't know that I wrote it down; I don't re- 
member. 

Q. But Mr. Whitmore, nevertheless, was the one that 
gave you the wording for it? A. He gave me the word- 
ing on this and I says, ''God, I don't like to do that until 
we can take and know that we can deliver," and, I said, 
"I won't take an order now unless we have the money. I 
will only sell to my friends and if I mess them up and 
don't deliver they will never buy from me again." 

Q. What are you referring to? A. Well, from any- 
body that I would sell to or take an order from. 

Q. Do you know what purpose Mr. Whitmore wanted 
this telegram for? A. No, I have no idea. 
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Q. Didn't you really have a knowledge of what he 
wanted it for? [161] A. No, sir, at that time, I didn't 
know Mr. Whitmore that well. 

Q. Weren't Mr. Whitmore and Mr. Brown trying to 
sell front money stock? A. I understand that they did. 

Q. Wasn't that purpose the purpose of this telegram 
for the obtaining of capital selling front money stock? 
A. If I had thought it was, I wouldn't have sent it. 

Q. Why do you think he asked you for it? A. He said, 
they were figuring up and continuing to work with the 
group there and that he would like to know about the total 
amount of orders that I would be able to definitely ship 
or accept. 

Q. How can you definitely accept something if youare 
not even in production? A. I told him it is contingent on 
our having the operation in operation. 

Q. But that is not stated in the telegram? A. Well — 

Q. That is, the word, "contingent" is not in the tele- 
gram, isn't that right, sir? A. Well, it should have been 
in there. 

Q. But you took Mr. Whitmore's word and you wrote 
it down and you sent it out to him? A. Yes. I wrote it 
down or I had the kid to write it down, and I listened to 
him. 

[162] Q. The "kid" wrote it down, which kid? Did 
you have someone else listening? A. My boy listened to 
me. 

Q. Your boy was taking the notes down? A. I think 
so. 

Q. What boy is that, what is his name? A. Well, this 
is a time back and I have kind of forgotten about it. I 
don't even know if this is the way I said it or not. 

Q. Now, Mr. Harris, there is a further mention inthe 
telegram here, stating, that before accepting and I quote: 
"Before accepting further business you must know 
your financing schedule for expansion because our pre- 

sent plant expansion will be limited to orders on hand 
and previously committed."" Now, sir, what was meant 
by that? A. Well, I figured, at this time, that we were 
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going ahead with our mill equipment and everything sti- 
pulated down there and if we didn't get something defi- 
nitely out of them, we would have to base our orders that 
we would accept against what we knew we could produce 
without figuring to enlarge the corporation to the 
$850,000 set up. 

Q. What orders did you have on hand, at that time? 
A. We had our saw mill equipment. 

Q. Iam referring to that statement, where it was 
[163] indicated that you had orders on hand and previous- 
ly committed. What did you have on hand in the way of 
orders? A. Well, I had the stuff from the United States 
Mahogany Corporation and I had a talk with Mr. Coleman 
up there with the American Cross Arm Corporation. 

Q. I know that, sir, but that was mentioned in the 
$6,800,000 figure and I am talking now about the state- 
ment about orders on hand apart from the $6,800,000 
order? A. I had agreed with certain other people that 
we would ship them lumber. In fact, I spent about four 
and a half months going around to the various users of 
lumber both in this area and in this area alone, right 
here. 

Q. Now, Mr. Harris — A. I had a lot of orders 
lined up for wood. 

Q. Mr. Harris, isn't it a fact that the so-called pre- 
sent orders were also contingent orders? A. All orders 
are contingent that I have talked about with anybody. 

Q. What was the plant production, at that time? A. 
No production, we hadn't installed the plant. 

Q. So how can you talk of our present plant produc- 
tion? A. That plant would produce if it were completed 
and set up, at that time, 50,000 to 100,000 board feet a 
month. 

Q. The plant, however, wasn't even set up, at that 
time? [164] A. No, this was something that I wish to 
hell I hadn't have sent him. 

Q. You know what was made of this telegram, don't 
you, now? A. I know, now. 

Q. What use was made of that telegram? A. Butl 
didn't know, at that time. 
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Q. What use was made of it? A. Mr. Troup never 
mentioned it to me. ; 

Q. You know, now? A. Yes. 

Q. How do you know, now? A. Because I have 
learned a hell of a lot more about Whitmore and the 
operations there. I had no inkling on it. I had no inkling, 
I trusted him fully. 

Q. Even though you knew, at the time, that you were 
taking part in giving out false information, you knew 
that? A. I didn't know that. 

Q. Didn't you know you were the President of the 
Corporation and you just told me for the record that this 
information was false where certain words were left out, 
and important words like "contingent?" A. The ''con- 
tingent" part. 

Q. And the fact that the plant wasn't ever installed? 
A. Well, he wrote this thing out, worded it for me, and 
I said, it must be on a contingent basis. 

[165] Q. But the word, "contingent" is left out. What 
did he say about that when you said you wanted the word 
contingent in there? A. I don't think that I sent this 
_ telegram like it is right here. I am just sure now that I 
had ''contingent" in there. 

Q. You are sure? A. I just feel like it; I don't know. 

Q. You feel like it, but you testified that you took what 
Mr. Whitmore said over the phone and had your son write 
it out and then sent it to him? A. Iam sure I called it 
in on the telephone to the Western Union. 

Q. It was you who sent the telegram though, Mr. 
Harris, isn't that correct? A. But where or whether 
that is like I sent it, I can't say that, I don't have a copy 
of that. 

Q. You nevertheless sent it and you are sorry you 
sent it? A. I have to be that, because after I talked with 
you I couldn't even remember having sent the damned 
telegram. 

Q. Now, you are sure of it? A. But I remember 
about sending him a telegram, at that time, and I am sor- 
ry, because I know what he undoubtedly did with it, you 
see? se 
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[185] @. How many times did Mr. Brown come down 
to Miami that you can recall? A, One time for sure. I 
can't remember any other time that he came to see me, 
but he did come one time and we met. 

Q. Where? A. In the Plaza Hotel. 

Q. The Du Pont Plaza Hotel in Miami? A. Yes. 

Q. What about the date, in February of 1960, does 
that ring a bell? A. That was about the time he came 
down, but I don't remember the date. 

Q. And what was discussed at that meeting? A. We 
had Mr. Mabie and myself and I think Mr. Trexler. 

Q. Mr. Trexler? A. I don't remember the people 
that were there, but I know Mabie was there and myself. 

Q. What was discussed there? A. And maybe one 
or two other people; the terms and more or less the 
agreement that we would reach in leasing them our Suri- 
nam Timber properties and he stated the things that we 
would have to get together on and do. 

[186] Q. What were they? A. To get the papers that 
we had, all the official papers and bring them there so 
they could go over the titles and different things that we 
had. 

Q. You mean, the concession papers? A. In regard 
to the concessions and so forth. 

Q. The cruise and so forth. A. Yes, and then he left. 

Q. Did you ever give him these papers that he asked 
for? A. Iam sure that I did. He wanted to investigate 
them and talked about going to Surinam. 

Q. Did he ever go to Surinam? A. I don't think so. 
To my knowledge, he didn't. 

Q. Mr. Harris, I hand you a folder entitled, "Surinam 
Timber Corporation Concession Agreement" and I ask 
you, sir, to identify the documents therein? A.(Examin- 
ing) This is the original. 

Q. What are you referring to, sir? A. The original 
of the black copies that we have over there. 

Q. Please refer to it specifically? A. The excerpt 
translation. 

Q. Dated? A. Dated February of 1960. 
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Q. Concerning what, sir? [187] Concerning the 
concessions. 

Q. Now, this is what Surinam Timber Corporation 
had to do to get the additional 100,000 acres of land, is 
that right, now? A. Yes, and I gave that to Mr. Brown. 

Q. Were the facts surrounding the document and the 
document itself discussed with Mr. Brown? A. Com- 
pletely. 

Q. Did you discuss it with Mr. Brown? A. Yes. 

Q. What was discussed, what did you tell him? 

A. I told him that we had the concession, at the time, 
which was only 32 thousand, I think, 500 hectares. 

Q. Which is what in acres? A. Approximately 
91,000 acres and they insisted that we come up — 

Q. Excuse me, Mr. Harris, but I thought it was 
25,000 acres that you originally had? A. No. I showed 
you the map. It was changed from whatever the date 
was there, from the original of 32,500 to 50,000 and 
noted in pencil, do you remember ? 

Q. Yes. A. That was the original one that we had 
when they came down here. 

Q. And then you got 50,000 hectares? [188] Then we 
went back and asked for 50,000 hectares to satisfy the 
requirements of the Brown group, you know, that group 
of fellows because they wanted 125,000 acres which is 
50,000 hectares more or less, so this is what we came 
up with, because we changed the concession, we gave 
back the first concession and asked for 50,000 hectares 
and they put this bee on us here of what we had to do. 

Q. But actually what you had to do, Mr. Brown, knew 
that? A. Everything that we had to do, because I waited 
until I got this and then I sent it immediately to him. 

Q. Did you explain it to him? A. I explained it to 
him in detail. 

Q. What did you actually have in the amount of acre- 
age apart from what you had to do at that time? 

A. Well, we had 32,500 hectares in concession, at that 
time. 

Q. And that is what in acres? A. 91,000; approxi- 
mately 91,500 acres. 
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Q. Well, I believe in your earlier testimony, Sir, that 
you stated you only had 25,000 acres and that you were 
to get 100,000 additional acres provided you had it 
enumerated? A. This is this paper here. 

Q. That's right, you only had 25,000 acres on [189] 
February 8, 1960, what amount of acreage did you have 
in concession property? A. On this date? 

Q. Yes, on February 8, 1960, how many acres of con- 
cession property was available for exploitation? A. Let 
me see that other paper and I will get the exact date for 
you. 

Q. You mean, the exact amount. A. The exact 
amount. It's on that map there. 

MR. WEBB: Off the record. 
(Examining of effects and cross discussion) 
BY MR. WEBB: 

Q. On the record. What are you referring to now, 
sir? A. To the concession map of the Surinam Timber 
Corporation, Surtimko, dated 29 October 1959, and, at 
that time, we had 32,000 hectares. 

Q. Which was what in acres? A. Approximately 
91,000 acres. 

@. And then what happened? A. Then we turned this 
back into the government under this agreement here of 
February 1960, in order to ask for 50,000 hectares and 
under this agreement, they gave us in concession 10,000 
hectares or 25,000 acres for immediate — 

Q. Exploitation? [190] A. Exploitation, with 
40,000 hectares or 100,000 acres set up for us. 

Q. Then we are not inconsistent with the prior testi- 
mony, in that, my statement was at the time you handed 
that document on February 8, 1960, to Mr. Brown, that 
you only had 25,000 acres of property available for ex- 
ploitation, is that correct? A. Yes, I handed him this. 

Q. Yes. A. Yes. 

Q. There is no problem then. On February 8 when 
you handed him the document you only had 25,000 acres 
of concession property available for exploitation? A. 
Yes. 
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Q. And you told Mr. Brown this? A. Sure, there is 
the paper. 

Q. Then you told him you were working on 100,000 
acres for reserve and that certain conditions had to be 
made? (met) A. Those conditions had to be met, yes, 
he knew that absolutely and positively. 

Q. He knew that? A. Yes, and he is a better lawyer 
than I am. 

Q. He isa lawyer? A. Yes. 

Q. And you explained it to him as a lawyer? [191] 

A. I had to satisfy him that we had the concessions in 
this condition. 

Q. And he has that conditional agreement there in his 
file case from the Inter-American Timber Corporation, 
and you have identified that particular document? A.Yes. 

Q. As having been given to Mr. Brown? A. Yes, and 
I gave it to him either when he was here or immediate- 
ly after that, because I don't remember what date he was 
here in February or was he here in February? 

Q. He was here in February according to the records 
Ihave. A. And undoubtedly I informed him that we had 
this at that time, and I gave it to him. But I don't know 
whether I gave it to him then or subsequently, but any- 
way, he knew about it. 

Q. Nevertheless he knew the surrounding facts and 
circumstances concerning the properties? A. Yes. 

Q. What about the other documents there, will you 
please identify them? A. This is a copy of the corpora- 
tion structure. 

Q. Of Surinam Timber Corporation? A. Yes, sir. 

Q. You gave him a copy of that too? [192] A. Yes. 
That is the copy of it all signed and this is a sworn trans- 
lation. 

Q. All right, sir, may I have these documents back 
and the folder? A. Yes, sir. (Handing to Mr. Webb) 

~* 

[223] Q. * * * Do you wish to make any statement, 
sir in clarification of any of the testimony that we went 
over today or any other statement that you desire to 
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make, at this time, sir? A. Well, the only thing that I 
can say is that I could have done wrong that is in this 
whole presentation, is that telegram to Whitmore regard- 
ing the lumber sales. But I did that at his insistence be- 
cause of his having told me over the phone that he had 
this deal all wrapped up, but that we had to furnish an 
amount which he stated there which [224] I told him then 
that we had the sales dependent on our getting into opera- 
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EXAMINATION 


BY MR. WEBB: 

Q. Now, as you know, we have had certain off-the- 
record discussions today and on January 16, 1963, con- 
cerning your prior testimony which you gave on July 10, 
1962, in Miami with respect to the same matter. 

Now, on page 134 of your testimony which you gave on 
July 10, 1962, the question was asked you, "Now, sir, 
what is your understanding of the evaluation placed on 
the 125,000 acres as you understand it? 

At the time you answered, and I quote, "Well, I later 
discussed that with Mr. Brown and he said this is justa 
proforma brochure and that it would later be determined 
by the cruises, but that it was an arbitrary figure." 

The question was then asked, "Who determined this 
arbitrary figure?'' And your answer, and I quote again, 
"Undoubtedly, Mr. Brown." 

Now, the purpose of this testimony at this time, Mr. 
Harris, is to get the absolute truth concerning this par- 
ticular portion of your testimony. Now, would you care 
to explain that further by what you meant at that time as 
to who determined this arbitrary figure? 

[4] I believe we are discussing the $9,322,940 figure 
as placed in the Balance Sheet on page five of the black 
brochure that we previously discussed. A. Yes, sir. 
At that time we estimated that there was approximately 
a billion board feet of standing timber. 

Q. Who estimated that? A. I did. That would be 
contained within the 125,000 acres, or 50,000 hectares, 
which was to constitute the concession. At that time, 
you know, we didn't have the concession, it was pro- 
posed and later to be given to us. 

Q. All right, sir. You gave the — A. The figures as 
shown in the black book on page what? 

MR. COSTELLO: Page five. 

THE WITNESS: Page five shows a figure of 80 cubic 
meters per acre, and that should have read no more 
than 80 cubic meters per hectare. I had previously es- 
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timated overall 28 cubic meters of recoverable lumber 
per hectare. 

BY MR. WEBB: 

Q. Now, with respect to the $10.00 MBF used in the 
evaluation on Footnote 3, who determined that particular 
figure? A. That figure was arrived at by Mr. Brown. 

Q. How did he come to arrive at that figure? A. It 
could be in our discussions of $10.00 per thousand board 
feet which he was going to pay us for the operation of the 
timberlands when he took over, signed the contract for 
operating [5] that would show us more or less what he 
would get out of it. 

I don't know, that would have been a cost figure, had 
he done that, I suppose. 

Q. Now, you received a copy of this black brochure 
in the mail, did you not? A. I did. 

Q. At the time you received it, you, let us put it this 
way, when did you note that the 80 cubic meters peracre 
was incorrect? A. I saw that figure before this book 
was printed, when Mr. Whitmore — 

Q. And, Mr. Kent? A. Mr. Kent showed it to me in 
the office here. 

Q. In Washington? A. In Washington. I called their 
attention to that and they said they would change it. I 
told them it was wrong. 

Q. When you received this black brochure in the 
mails you noticed that the error remained, and did you 
take exception? A. No, I didn't notice it was remaining 
on there. In fact, I just went through it and when he 
called me the next day I believe after I received it, on 
the phone, he said, 'Well, what do you think of the bro- 
chure?" 

Q. When you say "he" who do you mean? A. Whit- 
more. 

Q. Who did the actual computing of the figures to ar- 
rive [6] at the $9 million-plus value on the standing tim- 
ber of the concessions? A. Mr. Brown did the comput- 
ing on that. 

Q. So, when you testified on July 10, 1962, and the 
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question was asked you, "Who determined the figure?" 
you apparently meant that Mr. Brown computed the fig- 
ures, is that correct? A. That is correct. 

Q. And, that you actually gave him the figures for 
him to compute? A. I gave him the figures on my esti- 
mates of what the timber stand would be on the acreage. 
I gave him the figures on the cost of machinery and 
equipment, which are down on that page, and the expen- 
ditures and different things that are on the page. 

He made the computation of $1.00 each for two items 
there. 

Q. You mean the $1.00 for concessions from the Gov- 
ernment of Surinam for the Right to lumber off 125,000 
acres of virgin timber and the treaty right with the na- 
tives of 15,000 square miles? A. That was the treaty 
agreement that would have gone with the deal. 

Q. Those are the two items you just mentioned, is 
that correct? A. That is right. 

[7] Q. So, except for the $10.00 MBF, and the $1.00 
values on those two items, you supplied all the informa- 
tion concerning this brochure, is that correct? A. No, 
sir, not the brochure. I did that page. I did that page, 
but Mr. Brown made up the brochure. Mr. Whitmore 
and someone else — I didn't. 

Q. With respect to the actual composition of the Bal- 
ance Sheet here and in listing the assets and the liabili- 
ties, and so forth, did you take part in working up this 
particular financial statement, in setting it up in the 
particular way that it was? A. No, sir, I didn't take 
part in that. I didn't take part in that. Mr. Brown did 
all of that, every bit of that. 

* OK OK 

[10] Q. Mr. Harris, on January 16, 1963, youhanded 
me certain docyments which I requested via a letter 
which I sent to you in December, 1962. 

Pursuant tothat request you gave me a five-page doc- 
ument entitled, "Surinam Timber Corporation." The first 
page states, ''To Whom It May Concern." 

This document, I take it, contains a list of the com- 
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panies which you had contacted with respect to the mar- 
keting of your wood involved in the Surinam Timber Cor- 
poration proposed operation, is that correct? A. That 
is correct. That is a part of the list. That isn't any- 
where near all of it. 

[11] Q. Now, as I understand your statement yester- 
day, page three, four, and the first two companies listed 
on page five, comprise the list of the companies which 
you contacted at the time you had sent a telegram to Mr. 
Whitmore with respect to the amounts of contingent or- 
ders Surinam Timber Corporation had at the time? 

A. That is correct. That is a partial list of them. It 

isn't all of them, but if you add the figures up, there is 
over 100 billion board feet of lumber in just the group 

you have. 

I felt we could count on definite orders from them. 

Q. These orders were contingent upon the ability of 
your Surinam Timber Corporation to — A. Set up the 
mill and have the operations going so we would have dry 
lumber to sell. I wouldn't take an order until we had the 
lumber ready. 

Q. All right, sir. In addition to this document, you 
submitted two letters from the United States Mahogany 
Corporation, one letter is dated May 30, 1960, from Mr. 
Maurice Gershon, G-e-r-s-h-o-n, and the other letter 
is dated November 21, 1960, also from Mr. Gershon, 
who is the president of the United States Mahogany Cor- 
poration, is that correct? A. That is correct. 

Q. This again deals with the interest shown by this 
company with respect to your proposed marketing of 
lumber? A. That is right. 

[12] Q. Now, what about the other correspondence 
that was requested, Mr. Harris? A. I had correspond- 
ence from some other companies, but most of the cor- 
respondence that dealt with orders and things was given 
up by me to, I guess, Mr. Albert, and I don't have copies 
of them. 

Q. There is no question— A. I may have given some 
to Mr. Brown. I don't have them any more. 
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Q. There is no question in your mind, Mr. Harris, 
that Mr. Whitmore was apprised of the fact that these 
companies were merely interested in your project and 
the so-called orders were contingent? A. The ethics 
of the lumber business are such that you don't take or- 
ders until you have lumber manufactured that you can 
offer according to size and grade of what you have. You 
just don't take a wild order. 

You don't know what you can get from a log until you 
have sawn it. after you have sawn it and graded it, then 
you have something that you can tell your customers that 
you have. 

Even the first meeting that we had with the people in 
the Hotel Governor Craig, and that group of people, with 
Mr. Brown, I told them I would not and never would pro- 
pose and take orders before I had the mill operating. 

MR.WEBB: Let the record be closed. 

(Whereupon, at 4:45 p.m, the hearing was concluded.) 


[Government's Exhibit 56 | 


September 29, 1962 


MEMORANDUM OF TELEPHONE CONFERENCE 


BETWEEN: Joseph W. Harris 
11050 Southwest 78th Court 
Miami, Florida 
Telephone Number: MO 5-1405 


and 


Harold Webb, Attorney 
Division of Trading and Exchanges 


SUBJECT: = Inter-American Timber Corporation 
HO-149 
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Harris was asked to search his files for correspond- 
ence concerning purported lumber contracts involving 
U.S. Mahogany Corporation and American Cross Arms 
Corporation with Surinam Lumber Corporation. Harris 
indicated that he has some pertinent documents in his 
files, but that some of the letters involved are misplaced. 
He stated that he will attempt to get copies of the mis- 
placed material from the particular individuals involved. 


Harris was asked to produce documents concerning 
the cost involved in taking timber out of the concession 
properties with respect to the Surinam government. 
Harris indicated that there is no specific mention of 
cost in the concession agreement, but that it is common 
knowledge in Surinam that there is a government inspec- 
tion fee charged of approximately 26¢ for every log cut 
on the concession properties. Harris is sure that he in- 
dicated this fact to Brown and Whitmore. Harris further 
stated that he will attempt to locate documents which 
spell out the inspection fee. 


With respect to the valuation placed on the timber on 
the concession properties, Harris indicated that he 
showed Brown a Surinam Timber Corporation balance 
sheet sometime in April, 1960 indicating that no value 
had been placed on the timber properties. In connection 
with the use of a Merrill Lynch report concerning the 
Georgia-Pacific Company in the determination of the 
value of Inter-American timber properties, Harris be- 
lieves that Whitmore brought this report to his attention. 
In addition, Harris states that all of his discussions con- 
cerning the valuation of the timber on the concessions 
were with Brown. 
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MEMORANDUM OF TELEPHONE CONFERENCE 


BETWEEN: Joseph W. Harris, 11050 SW 78th Court, 
Miami, Florida, Telephone No. MO 5-1405 
and 
Harold Webb, Attorney, Branch of Special 
Investigations, Trial and Enforcement 


SUBJECT: Inter-American Timber Corp. 
Sidney L. Albert 
HO-149 


DATE: August 6, 1962 


Harris testified on July 10, 1962, concerning the above 
subject and agreed to review his files for additional in- 
formation. In response to this agreement, Harris stated 
the following: 


On a number of occasions Sidney L. Albert used the 
alias M. M. Myers. Albert (Using the alias) and Harris 
talked to two Riggs bank officials in Washington, D. C. 
concerning the financing of a Surinam timber project. 
Carter H. Dove, assistant cashier and Edward Duval, Jr., 
manager, are the names of the aforementioned Riggs of- 
ficials. Some discussion was had with them concerning 
Albert making a 2 1/2 million dollar time deposit with 
the Riggs bank. Thereafter, Albert was to borrow $850,- 
000 from this same bank. It appears that this arrange- 
ment was purportedly beneficial for tax purposes. 


On another occasion, Albert and Harris visited the 
International Finance Corporation located at 1818 H 
Street, N. W. and conferred with a Mr. Anderson. Al- 
bert attempted to get a $850,000 loan from International 
Finance. Some discussion was had concerning Albert 
and his connection with the Twin City Bus Co. (or Queen 
City). Albert indicated that the rolling stock of this 
company would be sold in Mexico and that the fixed as- 
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sets, valued at 3 1/2 million dollars, would be used as 
collateral to obtain loans. Albert also discussed some 
arrangement with Booth Leasing Corp. Harris indicated 
that he had some documents on Booth Leasing and Albert 
and would attempt to locate them. 


Harris stated that Albert frequently stayed at the 
Berkshire Hotel in New York City and checked in under 
the Myers alias. In Ohio, Albert used two addresses: 
255 University Drive, Suite 203, Akron; and P.O. Box 
282, 875 Mayfair Road, Akron. Harris indicated that Al- 
bert had two Akron telephone numbers, UN 4-8820 and 
UN 4-1525. In New York City, Albert was also reached 
at 261 Broadway (WO 2-1650) which was the office of a 
Dr. Walter Grotte. 


cc: Nathan Sameth (Rm. 151) 
HWebb:mmb 
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[Government's Exhibit 77-C| 


MEMORANDUM OF TELEPHONE CONVERSATION 


BETWEEN: Col. Sam A. Roberts 
Headquarters, Strategic Air Command 
Offutt Air Force Base 
Omaha, Nebraska 


and 


Harold Webb, Attorney 
Branch of Special Investigations 
Trial and Enforcement 


DATE: August 22, 1962 


SUBJECT: Inter-American Timber Corporation 
HO-149 


Roberts is an Air Force officer. Sometime in 1958 
or 1959 Roberts was introduced to Ralph H. Whitmore 
through mutual friends. At that time Whitmore was em- 
ployed as a securities salesman for The Stanford Cor- 
poration. During the course of his dealings with Whit- 
more, Roberts purchased $3,000 worth of Macinar, Inc. 
securities through the former. 


Sometime subsequent to the above, in the early part 
of 1960, Whitmore called Roberts on the telephone con- 
cerning Inter-American. Whitmore stated that he was a 
finder in the Inter-American situation and wanted to sell 
Roberts some "insider" stock in the venture. Roberts 
was told that Inter-American had a great potential in the 
way of timber properties which were worth millions. 
Roberts understood that a Surinam Timber Corporation 
was to shortly transfer its valuable timber concessions 
in Surinam to Inter-American. Whitmore also told Rob- 
erts that Inter-American had or would shortly have sub- 
stantial contracts whereby buyers would take all of the 
lumber produced by Inter-American. 
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Whitmore offered Roberts 500 shares of Inter-Amer- 
ican stock at $1 per share. Roberts was further told 
that Inter-American would register its stock shortly and 
that the price of the stock would increase in value sub- 
stantially. Roberts agreed to purchase 500 shares at $1 
a share and subsequently gave Whitmore $500 in cash. 


Roberts indicated that he attended a Sheraton-Carlton 
meeting concerning Inter-American. Harris, Whitmore 
and others presented the venture toa number of inter- 
ested parties. Roberts states that he met Darwin Brown 
at the meeting, and it appeared that the latter was an en- 
thusiastic supporter of the venture. At the meeting Rob- 
erts apparently saw a 66-page brochure of the Surinam 
project. 


Roberts indicated that he became disenchanted with 
the Inter-American investment after promises made by 
Whitmore concerning Macinar, Inc. failed to material- 
ize. He then requested that Whitmore refund the $500 
with respect to Inter-American. Whitmore agreed and 
accordingly refunded the money. 


Roberts states that he will review his files to deter- 
mine whether he has any documents concerning the sub- 
ject. 


HWebb/sad 
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EXCERPTS FROM 


OFFICIAL REPORT OF PROCEEDINGS 
BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 


Docket No. HO-173 


In the Matter of 
VENEZUELA MINES, INC. 


Place Washington, D. C. 
Date September 17, 1962 


[41] ** * 

Q. I would like to get back to this May 1960 meeting 
with Mr. Taube, Mr. Kent, yourself, I believe you men- 
tioned your secretary. A. Yes. 

Q. And this was in New York? A. Yes. 

Q. What was the topic of discussion? Could we get 
into that? A. Well, it was a pretty general thing. We 
were talking about all sorts of things, but they were very 
interested at that time in going into a mining venture in 
Venezuela. 

Q. You mean Mr. Kent and Mr. Taube? A. Mr. Kent 
and Mr, Taube was interested in working with him be - 
cause he had worked with him previously. I believe nei- 
ther Mr. Kent nor Mr. Taube had the idea of using the 
Venezuela Mines, Inc. They were either going to do that 
or form a new company. They asked me if I would be 
interested in working as their consultant on this. 

Q. Did they disclose to you what properties were to 
be involved? A. If they disclosed to me what properties 
would be involved by name, I would no longer recall. 

Q. Did they show you any maps, any locations? [42] 
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A. They did not show me any locations. They referred 
to certain areas that I was familiar with. They referred 
to a couple other things I was not familiar with. 

Q. Do you recall what they referred to? A. Not 
specifically, no. I recall that they were interested in 
getting diamonds, they were interested in gold and there 
was one other interest mentioned, some occurrence in 
Western Venezuela. 

Q. Do you recall the name, any guideposts of identifi- 
cation? A. It was adjacent to the Maracaibo area. 

Q. Did he tell you how they would get these proper- 
ties? A. Taube mentioned that one of his friends — I 
believe you identified this man at that time, that we re- 
ferred to earlier. 

Q. Gombas. A. Gombas had a property. 

Q. And he was to buy it from Mr. Gombas? A. What? 

Q. Was he to purchase it from Mr. Gombas? A. I 
can't answer those questions because remember I got 
into this conversation in a very general way. I was in- 
terested in working with them if they were going to do 
anything. If they were not going to do anything naturally 
I didn't want to waste my time or anybody else's time. 
So I knew that they were exploring the possibilities only. 
I knew from my experience in Venezuelan Diamonds 
there was a lot more talk went on than action, so I told 
them I would be interested to work with them and for 
them to [43] contact me when they were ready to go, and 
that is the last I heard of them. 

Q. Was any salary mentioned as to your participation 
and how you would participate? A. No. I told them I did 
not care to participate as a stockholder, that I would be 
happy to participate as a consultant on a retainer or as 
a consultant on a day-by-day basis, and a good deal as I 
have always practiced my consulting business. 

Now, I volunteer this information, that the last I saw 
of them or the last I communicated with them was in this 
letter that we just referred to, but that subsequently they 
attempted to contact me by phone on two or three occa- 
sions during the ensuing two or three months, my secre- 
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tary could say exactly when, and that she reminded me 
of this afterwards, but they never contacted me. So I 
had this communication and the other communication that 
I referred to before we started the testimony. 

Q. We will get to that later. Did you ever receive 
any mail subsequent to this meeting? A. Nothing. 

Q. This is the only correspondence or only commu- 
nication you have had with Mr. Kent or Mr. Taube since 
the date of the letter? A. Right. 

Q. Mr. Bryan, did Mr. Kent or Mr. Taube indicate 
to you [44] how they would acquire financing for this 
project? Did they contemplate it? A. I believe they 
gave me to understand that they had financing available 
down there locally in Venezuela, but they did not men- 
tion names, they mentioned associates of this man Gom- 
bas. As a matter of fact, I believe it is Gombas, you call 
it something else. You call the name as Gaumbos. 

Q. Ervin Gombas. A. That is about all that I recall 
in regard to that. Local capital was mentioned, Vene- 
zuela. 

Q. What about the sale of securities in the United 
States? Was that mentioned? A. It was not mentioned. 
Oh, yes, it was mentioned this way, that they were going 
to use this Venezuela Mines, That is how I knew this re- 
gistration statement had been withdrawn. I expressed 
the thought that theVenezuela Diamond Mines, Inc. was 
worthless since they had mentioned to me the registra- 
tion statement was no longer valid anyhow and it only ap- 
plied to certain given areas and they were thinking about 
something entirely different. 

Q. Anything else that transpired at that meeting that 
you recall. A. No, but there was no direct mention of 
the sale of securitfes. The availability of capital was 
mentioned. It was strongly inferred by talk that it was 
valuable through his friends. 

* KK 

[46] Q. All right, sir. Now, Iam going to show you 
a 38-page brochure entitled "Venezuela Mines, Inc.," 
dated January 1, 1961. I ask you, sir , whether you can 
identify this document. A. What was the question? 
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Q. Iasked you if you could identify this document, 
sir? A. I cannot; until you called me on the phone afew 
days ago in my San Francisco office I was unaware of the 
existence of Venezuela Mines, Inc. Furthermore, I have 
been completely unaware of any mining activities engaged 
in by any of the people mentioned here since I last talked 
to Mr. Taube in June of 1960. 

Q. Mr. Bryan, if you will please turn to page 1 of this 
document we have just looked at, third paragraph, and I 
will quote: ‘Although Mr. Taube is heavily experienced 
in the [47] construction, maintenance and operation of 
all types of heavy mechanical and mining equipment, he 
is not qualified by education as a mining engineer. How- 
ever, he consulted as an expert with Mr. James P. Hea, 
professional geologist, and with Mr. Russell R. Bryan, 
Jr., the company's consulting mining engineer, as well 
as with other professional geological and mining experts." 

I ask you, Mr. Bryan, did Mr. Taube consult with you 
as a mining consultant engineer in connection with the 
material in this brochure? A. He consulted with me 
neither as a mining engineer nor as an individual or as 
a friend or in any way whatsoever in connection with this 
company, in connection with this brochure, in connection 
with any statement made in the brochure. It is unfor- 
tunately a very false and libelous statement that hasbeen 
made in the last paragraph, page 1. 

Q. There is no question in your mind whatsoever? 

A. None whatsoever. 

Q. All right, sir. I direct your attention to page 38 
of this brochure, Second paragraph. First reference is 
No. 1, paragraph 1, References, and under that paragraph 
2 under Mining Engineer Consultant. "The company has 
consulted with Mr. Russell R. Bryan of Russell Bryan 
and Associates, Park Avenue, New York, New York, as 
mining engineer consultant." [48] Is that also false? A. 
That is precisely the same statement as made at page 1 
and it is thereforefalse. There is nothing that is not said 
at page 1. 
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Now, we have already mentioned when I last saw Mr. 
Taube, we have already covered the conversation I had 
at that time with Mr. Taube. We certainly could not con- 
sider that what was said in that conversation in any way 
implies that I am a consultant for this organization which 
was formed later without my knowledge, which used my 
name without my consent. 

Q. How would you become a consultant? Give me the 
regular run of events. A. The normal situation would 
be, it would start perhaps the way that this started where 
I might have become a consultant where I offered my 
services on any legitimate venture that they might want 
to go ahead with. So it might start by them writing me a 
letter or by me writing them a letter saying that we have 
discussed this. 

It would not go beyond that until they wrote and stated 
that they wished you to be their consultant. They would 
have to identify themselves as individuals or as a group 
or as a company, organization, and you would accept that 
and then you would work for them on a perfect job basis 
or a retainer basis. You would represent them. You 
would work with them. 

[49] Of course even then, even if that had been es- 
tablished, it would have been established in writing that 
you were engaged by them as consulting engineer. If they 
never used your services and never gave you any pay and 
went ahead and used your name stating you were their 
consultant, they would be creating a tremendously false 
impression. It might be technically true you were their 
consultant, but if you were not used they would be crea- 
ting a tremendously false impression to the public. 

Let's say that he is being examined by a life insur- 
ance company and states that a famous heart doctor is 
his doctor. That is all he says, he is my doctor. Well, 
do you think the insurance company would accept that as 
an implication that the heart specialist has said he does 
not have heart trouble ? 

See, here is the point. This ought to be clearly under- 
stood. A consultant, unless he has reason to believe that 
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there is fraud or he has personal reasons for not wanting 
to do something, he does not feel qualified, will very of- 
ten state that he is willing to do consulting work for an 
individual or a group. It has to go beyond that before he 
can be identified for the work they do. You have to be 
called upon to do such work. 

Q. What do you consider your relationship with this 
group of people we have been discussing? A. I have no 
relationship with them whatsoever. 

Q. What was the relationship in your own mind at that 
time [50] and what did you convey to these people? A. 
My relation to them at that time was one that had worked 
with them on the development of Venezuela Mines, Inc., 
as an acquaintance of Kent's and as a friend of Taube's, 
as a professional mining engineer who would be willing 
to work with them on future legitimate ventures in Vene- 
zuela or anywhere else. 

Q. In this connection you wrote this letter dictated 
May 25, 1960, is that right? A. Right. 

MR. WEBB: I wish to put this letter in the record at 
this time. 

(The letter referred to follows): 

[This letter is identical to defendant's Exhibit 30, ad- 

mitted at trial] 
Dictated May 25, 1960, Monterrey 
Typed June 2, 1960, San Francisco 

Mr. Robert L. Taube 

4340 Ball Avenue 

Fresno, California 

Dear Bob: 

It was good to see you again and to hear of your new 
plans. As I told you, I will be happy to work with youon 
your projects. ‘ 

I have discussed the idea of Venezuela Diamond Mines 
using the New York office with my associate, Robert 
Hester, and he recommends against it. He does so main- 
ly on the grounds that Russell Bryan and Associates is a 
consulting organization, and as such should not be con- 
nected directly with any company engaged in mine promo- 
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tion and financing. I think he is right [51] on this, Bob. 
What you should do, in my opinion, is to establish head- 
quarters in Washington through Kent, naming us as your 
Consulting Engineers, with offices in New York and San 
Francisco. 

Iam going to write a note to Mr. Romanowitz today 
advising him briefly of your plans. You carry on from 
there. Please call on Edythe Adams in San Francisco 
for any help which you may need. 

My work in Mexico will keep me here for longer than 
I had anticipated -- I will probably not be in San Fran- 
cisco until the week of June 19th-25th. Keep me informed 
of your progress, and do not hesitate to call on me for 
advice and help, 

Please give my best wishes to Gwen. 

Regards, 
RRJr:ea Russell R. Bryan, Jr. 
cc: RBA-New York 
Thomas Kent 
(Pall Mall Apts. 
1112 Sixteenth St, NW 
Washington, D.C.) 


[Government's Exhibit 85] 


EXCERPTS FROM 


THE OFFICIAL REPORT OF THE TESTIMONY OF 
M. THOMAS KENT, BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 


Date August 16, 1962 


x * 

[60] Q. Now, Mr. Kent, you indicated that $12,500 
was raised by Mr. Whitmore. A. He told me — this was 
done before I came to Washington, this was done appar- 
ently some time in December of '59, early October, No- 
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vember and December of '59. I was in upstate New York 
and I was not in Washington, in fact, I had never been in 
Washington prior to that. 

Q. What discussions had you had with Whitmore and 
Darwin concerning the moneys that had been obtained by 
Mr. Whitmore. As president, did you have any discus- 
sions of what the money was being used for? A. Iasked 
how was the money disbursed and he said that he had re- 
ceived a commission of 25 percent plus 5 percent ex- 
penses off the top. 

[61] Q. What do you mean, 25 percent commission 
plus 5 percent expenses off the top? A. He told the peo- 
ple that he was paying himself as agent for finding fi- 
nances. 

Q. Did he tell you that he told the people at the out- 
set, the people that were making the investment? A. He 
advised that all of the time he always clarified that, and 
I know he did in the Steelman presentation, because I 
heard him tell Mr. Steelman that any moneys — but his 
negotiations continued. 

Steelman was not interested in purchasing stock under 
those circumstances. He was interested in a possible in- 
vestment and management in a joint venture. 

Q. For that purpose would he invest in stock? A. He 
would invest in any form the investors would accept. 

Q. Were Whitmore and Brown purchasing stock? A. 
At that time it might have been possible. According to 
the brochure they were selling in private placement or 
under an investment letter what I understood was an off- 
set. They were not interested in purchasing stock except 
as an inducement to them to participate on an investment 
management basis. 

Q. Did you talk to Mr. Darwin Brown as to what Mr. 
Whitmore was doing with the $12,500? A. Not with Mr. 
Brown. It was Mr. Whitmore's money. [62] Where he 
distributed it, in what manner, he got his commission 
and expenses plus some advances in excess of what his 
earned commissions would be, which he felt he owedback 
to the company. 
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Q. Whichthe company owed him? A. What he owed 
the company. In other words, the full commission was 
25 percent plus 5, and 30 percent of $12,500, I believe, 
is $3,750, 30 percent; 25 percent and 5 percent cash, and 
later he took advances against it. 

Q. How much advances? A. That I don't know. I 
think he mentioned a thousand or $1,200. However, he 
submitted vouchers of his out of pocket expenses which 
he gave to Leon Yoe. He was working with him in this 
presentation and he claimed he still has to account for a 
few hundred dollars. I don't know the exact amount, but 
he has vouchers supporting it. 

Q. Did he pay Mr. Yoe out of his own pocket? A.I 
know he did. I was on stand-by during the negotiations 
with Steelman and he was paying expense accounts for 
Leon Yoe, which includes his hotel bill and his meals and 
certain advances of money, and he submitted vouchers to 
that extent to Mr. Brown, to cover the expenses, but he 
still has a few hundred dollars to account for, and he said 
he would take care of that at any time. I don't know if he 
has or has [63] not. 

As far as Mr. Whitmore's taking $12,500, I was told 
by Whitmore that $2,500 went to Darwin Brown for legal 
fees and expenses, $2,500 to Ginsburg, Leventhal and 
Brown, the firm. This is from hearsay. I don't know. 

There is $5,000 there and roughly, to the best of my 
knowledge, let's say maybe $4,000 went to Mr. Whitmore, 
and the rest of the money was spent in office, the invest- 
ment manager, to pay rent and telephone bills. What the 
amount is, I never went over those. This is before my 


time. 
* ow OK 


[67] Q. And Mr. Whitmore obtained commissions for 
his sales of stock? A. Yes, he told me that at the time. 
He told me that at all times ~ now, he tells me that he 
never talked to any people without telling them that he 
was raising money and getting 25 percent plus [68] 5 
percent off the top. 

Q. Did you discuss this with Mr, Brown at any time? 
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A. No, other than the one mention, which I said. I asked 
him, ''How do you feel, was this money spent properly?" 

He said, 'Yes."" I think it is all accountable for. He 
owes some money for advance commissions. It is either 
returned or accounted for. Other than this, all the mon- 
eys were accounted for, according to Mr. Darwin Brown. 

Now, he mentioned to me, though, that at one time he 
had a personal check on one of his legal accounts that 
got mixed into the InterAmerican Timber account, but 
he had straightened that out. There was something about 
the check bouncing and Inter-American Timber was 
charged for it, and this check should have been charged 
to some other account. 

He was a lawyer and he had other accounts in the 
same bank, He mentioned that somebody here at the SEC 
mentioned this check signed by him against the Inter- 
American Timber account and it had been returned, but 
other than that, the only moneys I know of which were re- 
ceived in the name of the corporation was the $12,500. 

I would explain that the money was disbursed in the 
following manner: Commissions and expenses to Mr. 
Whitmore, legal expenses to Mr. Darwin Brown and his 
firm, and other expenses of telephone, stationary, what- 
ever disbursements they [69] made during the opera- 
tions. 

Q. What operations? As to fees to Mr. Brown? 

A. Well, I was told — 

Q. By whom? A. By Mr. Whitmore, and he told me 
the $2,500 went to Mr. Brown and $2,500 to his firm of 
Ginsburg, Leventhal and Brown. 

Q. So the Ginsburg, Leventhal and Brown firm got 
$5,000? A. That is what Mr. Whitmore told me. 

Q. Were you president then? A. Yes. 

Q. Do you recall when he told you that? A. He told 
me as recent as a week ago, in reviewing, discussing 
with him, I said to him, — well, when we had this meet- 
ing when you asked for records of Inter-American Tim- 
ber Corporation, or somebody from the SEC asked for 
these records of the Inter-American Timber Corpora- 
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tion, they were asking for the accounts and the ledgers 
and all of that to assist them, he told me that it had all 
been handled by Mr. Darwin Brown. 

Q. Would it surprise you to know, sir, that the check- 
ing account of Inter-American Timber Corporation only 
reflects $2,500 to Ginsburg, Leventhal and Brown, and it 
does not reflect $2,500 to Mr. Brown directly? [70] Does 
that surprise you? A, Well, let me put it that it comes 
as a surprise only because Mr. Whitmore told me that 
$2,500 went to Mr. Brown and $2,500 went to Ginsburg, 
Leventhal and Brown. How it went to him, whether it 
was cash, I don't know, but this money was paid out of 
the $12,500 in the Inter-American Timber account im- 
mediately. It may have gone through some other account, 
but my feeling, it was done prior to the time that I be- 
came president and I don't want to delve into that. Idon't 
think that was my responsibility for that information. 

Q. Is it possible that Mr. Whitmore got this sum and 
turned it over to Mr. Brown personally, himself? A, 
What sum ? 

Q. The $2,500. Let's put it, is it possible that Mr. 
Whitmore got the $2,500 in a check and turned it over to 
Mr. Brown on his personal account? A. I wouldn't guess 
that. 

Q. You have no knowledge of that situation? A. That 
would be, on my part, pure conjecture. That is not even 
hearsay. He never discussed by what means he paid 
Darwin Brown, just that he got $2,500. 

Q. Are you positive Mr. Whitmore told you? A, I 
am positive he told me. Where he got the information 
[71] or how it was based, I do not know. 

Q. How do you account for the way the money was 
used? A. I asked him two or three times, the last as 
recent as a week ago, and he told me in reviewing the 
money disbursements that he got 25 percent commission 
and 5 percent expenses and Darwin Brown, he said, got 
$5,000, $2,500 and $2,500, and the rest was Spent in bills. 


* OK 
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GINSBURG, LEVENTHAL, BROWN AND MORRISON 
1632 K Street, Northwest 
Washington, D. C. 


June 30, 1960 


Mr. Robert L. Tauba 
Venezuela Mines, Inc. 
Apartado 118 
Maracaibo, Venezuela 


RE: Venezuela Mines, Inc. 
Dear Mr. Tobey: 


Iam much interested in the above matter. The costs 
of doing the work and the schedule of services would 
seem to be about as follows: 


(a) Organize a new corporation in the District of Co- 
lumbia with a capital structure as follows: 


100,000 shares of 6% preferred stock calla- 
ble at 105% any time after one year 
from issue. 


3,000,000 shares of common stock 
Fee — estimated $ 750.00 


Filing costs, corporate 
books and related 
expenses — estimated 500.00 


(b) Preparation of Registration Statement to raise 
$1,500,000. 


Fee ($5,000 at start of 
work, balance out 
of offering) $15,000.00 


Expenses — estimated $ 2,500.00 
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It is also my understanding that I will be one of the 
principals in the transaction and have a stock position 
acceptable to the others. 


The above estimates give a general idea of the prob- 
lems and of my initial reaction to them. 


This is a summary of my ideas and Iam much inter- 
ested in reaching an understanding so we can work to- 
gether. It is my opinion that, with a sound geological 
report and the relevant factual data, it should be possi- 
ble to register an issue of securities for public sale in 
the United States and to maintain a market in the shares 
after sale. 


Cordially yours, 


Darwin Charles Brown 


cc: Mr. Thomas Kent 
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[Government's Exhibit 100] 


INTER-AMERICAN TIMBER CORPORATION 
Balance Sheet 
March 15, 1960 


ASSETS 


Cash $87,500.00 


Concession from Government of 
Surinam (Right to lumber off 
125,000 acres virgin timber) 


Treaty Right with Natives — 
15,000 sq. miles 


Standing Timber on Concession — 
125,000 acres (Estimated at 80 
cubic metres per acre valued at 
$10.00 per thousand board feet) $93 229,400.00 


Improvements and Surveys 
(Site clearance, road building, 
surveys — at cost) 14,200.00 


Prepaid Expense (Market surveys, 
economic studies, forestry re- 
ports — at cost) 75,000.00 


Goodwill 10.00 
TOTAL ASSETS $93,536,121.00 


LIABILITIES AND CAPITAL 


Sawmill Equipment Notes $130,000.00 
Capital 


Share Capital 
Authorized 1,000,000 shares 
$1. par value common stock 
issued and outstanding 500,000 
shares for services and 
100,000 shares for cash $ 100,000.00 


Capital Surplus $93,306 121.00 
TOTAL CAPITAL $93,406,121.00 


TOTAL LIABILITIES AND CAPITAL $93 536,121.00 
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INTER-AMERICAN TIMBER CORPORATION 
Balance Sheet 
March 15, 1960 


ASSETS 


Cash $87,500.00 


Concession from Government of 
Surinam (Right to lumber off 
125,000 acres virgin timber) 


Treaty Right with Natives — 
15,000 sq. miles 


Standing Timber on Concession — 
125,000 acres (Estimated at 80 
cubic metres per acre valued at 
$10.00 per thousand board feet) $93 229,400.00 


Improvements and Surveys 
(Site clearance, road building, 
surveys — at cost) 14,200.00 


Prepaid Expense (Market surveys, 
economic studies, forestry re- 
ports — at cost) 75,000.00 


Goodwill 10.00 
TOTAL ASSETS $93,536,121.00 


LIABILITIES AND CAPITAL 


Sawmill Equipment Notes $130,000.00 
Capital 


Share Capital 
Authorized 1,000,000 shares 
$1. par value common stock 
issued and outstanding 500,000 
shares for services and 
100,000 shares for cash $ 100,000.00 


Capital Surplus $93,306 121,00 
TOTAL CAPITAL $93,406,121.00 


TOTAL LIABILITIES AND CAPITAL $93,536 121.00 
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[Defendant's Exhibit No. 8| 


GINSBURG, LEVENTHAL, BROWN AND MORRISSON 
1632 K Street, Northwest 
Washington 6, D. C. 


January 31, 1961 


Venezuela Mines, Inc. 
1632 K Street, N. W. 
Washington, D. C. 


Gentlemen: 


This letter when executed by you in the place below 
provided, will constitute an agreement between us. 


(a)R. H. Whitmore & Co., Inc., 1725 K Street, N.W., 
Room 606, Washington, D. C., (Whitmore), repre- 
sents that it is a corporation engaged in the private 
raising of capital for business purposes. 


(b) Whitmore represents that it will use its best ef- 
forts to raise a total of $350,000 of equity capital 
for Venezuela Mines, Inc. (Venezuela), on the equi- 
valent value basis of $1.00 per share of common 
stock. The funds shall be raised approximately on 
the schedule set forth in Appendix A attached. 


(c) As payment in full for services hereunder, Whit- 
more shall receive an allowance for expenses in 
the amount of 5% of the total funds raised, payable 
currently as earned, and 35,000 shares of common 
stock payable as funds are raised in the ratio that 
35,000 bears to 350,000. 


(d) Whitmore shall have the exclusive right to use its 
best efforts to raise the aforesaid capital for a 
period of 280 days from the date of execution here- 
of. 


(e) Whitmore represents that it will comply with all 
federal and state laws relating to the sale of secur- 
ities. 
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(f) All monies raised by Whitmore shall be deposited 
in a joint bank account subject to disbursement 
only upon the joint signatures of one representative 
of Whitmore and one representative of Venezuela. 


(g) If Venezuela shall receive any funds or things of 
value, whether by investment, loan or otherwise, 
from any person, firm or corporation introduced 
by Whitmore, Whitmore, during the term hereof, 
for a period of three (3) years after terminationor 
expiration of this agreement, shall be deemed to 
have earned the compensation and expenses it 
would have earned had such payment been made 
during the term of this agreement. 


(h) If there be a public underwriting during the said 
three (3) year period, Whitmore shall be deemed 
to be the "finder" and shall be compensated as 
such. 


(i) This agreement merges all prior discussions be- 


tween us. 


(j) This agreement shall be interpreted under the laws 
of the District of Columbia. 


Very truly yours, 
R. H. WHITMORE & CO., INC. 
ACCEPTED: 
VENEZUELA MINES, INC. 
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GINSBURG, LEVENTHAL, BROWN AND MORRISSON 
1632 K Street, Northwest 
Washington 6, D.C. 


February 6, 1961 


Venezuela Mines, Inc. 
1632 K Street, N. W. 
Suite 400 

Washington 6, D. C. 


Gentlemen: 


This letter when executed by you in the place below 
provided, will constitute an agreement between us. 


(a) R. H. Whitmore & Co., Inc., 1725 K Street, N.W., 
Room 606, Washington, D.C. (Whitmore), repre- 
sents that it is a corporation engaged in the private 
raising of capital for business purposes. 


(b) Whitmore represents that it will use its best ef- 
forts to raise a total of $350,000 of equity capital 
for Venezuela Mines, Inc. (Venezuela), on the equi- 
valent value basis of $1.00 per share of common 
stock. The funds shall be raised approximately on 
the schedule set forth in Appendix A attached. Fail- 
ure to provide funds in accordance with the said 
schedule shall give Venezuela the right to termi- 
nate this agreement on fifteen (15) days written 
notice to that effect. Rights which have vested 
shall survive termination. 


(c) As payment in full for services hereunder, Whit- 
more shall receive an allowance for expenses in 
the amount of 5% of the total funds raised, payable 
currently as earned, and 35,000 shares of common 
stock payable as funds are raised in the ratio that 
35,000 bears to 350,000. 
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(d) Subject to the terms of this agreement, Whitmore 
shall have the exclusive right to use its best efforts 
to raise the aforesaid capital for a period of 280 
days from the date of execution hereof. 


(e) Whitmore represents that it will comply with all 
federal and state laws relating to the sale of 
securities, 


(f) All monies raised by Whitmore shall be deposited 
forthwith in a bank designated by Venezuela Mines 
Incorporated. 


(g) If Venezuela shall receive any funds or things of 
value, whether by investment, loan or otherwise, 
from any person, firm or corporation introduced 
by Whitmore, Whitmore, during the term hereof, 
for a period of three (3) years after termination or 
expiration of this agreement, shall be deemed to 
have earned the compensation and expenses it 
would have earned had such payment been made 
during the term of this agreement. 


(h) If there be a public underwriting, during the said 
three (3) year period, Whitmore shall be deemed 
to be the "finder" and shall be paid a sum equal 
to 1-1/2% of the principal amount of the public of- 
fering as a "finder's fee". 


(i) This agreement merges all prior discussions be- 
tween us. 


(j) This agreement shall be interpreted under the 
laws of the District of Columbia. 


(k) This agreement shall terminate in accordance with 
the schedule set forth in Appendix A attached. 
Very truly yours, 
ACCEPTED: R. H. WHITMORE & CO., INC. 


VENEZUELA MINES, INC. . > 
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% 
GINSBURG, LEVENTHAL, BROWN AND MORRISSON 
1632 K Strcet, NORTHWEST TELEPHONE 


Wasninoton 6, 0.C, STenuine 2-se80 
4 STemuino 2-e7m1 


cAaate aoonees 
“core” 
1961 


. q 
Venezuela Mines, Inc. 
‘» 1632 K Stret, N. W. 
Suite 400 
« Washington 6, D. C. 


~Gentlemen: 


a This letter when executed by you in the place below pro- 
vided, will constitute an agreement between us. 


(a)  R. H. Whitmore & Co., Inc., 1725 K Street, N.W., 

. Room 606, Washington, D. C. (Whitmore), represents 
that it is a corporation engaged in the private 
raising of capital for business purposes. ie 

< 
Whitmore represents that it will use its best 
efforts to raise a total of $350,000.00 of equity 
capital for Venezuela Mines Incorporated (Vene= 
zuela), on the equivalent value basis of $1.00 

per share of common stock. The funds shall be 
raised approximately on the schedule set forth in 
Appendix A attached. Failure to provide funds 

in accordance with the said schedule shall give 
Venezuela the right to terminate this agreement 

on fifteen (15) days written notice to that effect. 
Rights which have vested shall survive termination. 


As payment in full for services hereunder, Whitmore 
Shall receive an allowance for expenses in the amount 
of 5% of the total funds raised, payable currently 
as earned, and 35,000 shares of common stock payable- 
as funds are raised in the ratio that 35,000 bears 
to 350,000. 


Subject to the terms of this agreement, Whitmore 
shall have the exclusive right to uee its best 
efforts to raise the aforesaid capital for a period 
of 379 days from the date of execution hereof. 


Whitmore represents that it will comply with all 
federal and state lawg relating to the sale of se- 
curitzes. =~. ' 
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Ginseura, Leventnat, Brown ANO MORRISSON 


(2): All monios raisod by Whitmore shall be deposited 
. +} forthwith in a bank designated by Venezuela. 


(g)’ If Vonozuela shall receivo any funds or things of 

- * value, whether by investment, loan or otherwise, 
from any person, firm or corporation introduced by 
Whitmore, Whitmoro, during the term hereof, for a 
period of three (3 ) years after termination or 
expiration of this agreement, shall be deemed to 
have oarned tho compensation and expenses it would +, 
have carned had such payment boon made during the 
term of this agreemont. 


If there bo a public underwriting, during the said 
three (3) yoar poriod, Whitmore shall be deomed to 
bo tho "finder" and shall be paid a sum equal to 
1-1/2% of the principal amount of the public 
offering as a "finder's fee". be 


This agreement merges all prior discussions between 
us. 


This agreement shall be interpreted under the laws 
of the District of Columbia. : 


Time is of the essence of this agreement, and in thw 
event of failuro to meet any payment on the due 

date set forth in Schedule of Capital Payments set 
in Appendix A hereto and made a part hereof, until -: 
$200,000.00 shall have been raised, Venezuela shall { 
have the option to declare this agreement null and § 


void and to demand the return to it of the unearned { 
shares of its common stock originally issued to R. Hf 
Whitmore & Co., Inc. in the ratio which the sum i 
raised bears to $350,000.00 subject to repayment of ' 
the total funds supplied by R. H. Whitmore & Co., 
Inc. against delivery of the said shares. 


If this contract be terminated for any reason, 
Messrs. Kent and Brown shall have thirty (30) days 
from the effective date of termination to raise the 
balance of the capital required and shall receive, 
in like ratio, tho balance of the said 250,000 
shares issued originally to R. H. Whitmore together 
with an equivalent expense allowance. Failure by 
Messrs. Kent and Brown to complete the contract sha. 
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GINSBURG, LEVENTHAL, BROWN ANO MORRISSON 3a 
\ 
‘ 


cause Venezuela, at the election of Messrs. Hea 
and Taubo, to reconvey all assets acquired from 
Minera Uraima to said company against Payment by 
Uraima In.cash at date of closing of all funds 
paid over to or on behalf of Uraima during the 
entixe period of merger of the said companies. 


Very truly yours, 
R. H. WHITMORE & CO., INC, 


BY #4 


ACCEPTED: 
VENEZUELA MINES INCORPORATED 


BY i, Zot ok ae z Z 


INDIVIDUALS: 
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APPENDIX A - 


: March 11, 1961 
CORPORATION COSTS PAYABLE ' 


CORPORATION COsio =e 
Contingencies por month for first 12 months $ 833.00% 
Labor we iW at A 6 months 
Goology bs f A a 
Survoying d if 7 
Administrative if { ay months 
Insurance : months 


6 months 
4 
12 
i 4 : a 
Legal . , 12 months 
4 
4 
6 
6 


months 


Transportation " : months 
Camp and shop facilities months 
Maintenance & Equipmont & Supply months 


Dredge & Concentration Equipmont - months 14,166.00 » 


= 
Per month first four months «ee $ 38,898.00 


v 


Forth and Fifth month ...cssess $ 30,898.00 
oo nay teh 


Contingencies per month: 12 months 
Operating Cost second six 

months - per month 
Insurance per month: 6 months 
Legal per month . 6 months 
Administrative por month: 6 months 


Per Month last six months «eee. $ 15,749.00 , | 


SCHEDULE OF CAPITAL PAYMENTS 


First paymont by March 18, 1961 '$ 5,000.00 


Second " " March 31, 1961 10,000.00 
May 31, 1961 

June 31, 1961 

July 31, 1961. 

August 31, 1961 

September 31, 1961 

October 31, 1961 ' 
November 31, 1961 15,749.00 J 
Decembex 31, 1961 15,749.00 


January 31, 1962 - 15,749 +00» § 
Feb. 28, 1962 15,749.00 
March 30, 1962 18,357 <0] 


Total paymont to Venozuola Mines $329 , 700.0% 
This is less financial : 
consultant's feo. + 

Paid to company as of March 11,1961 3,100.00 


Matal ..seeee $332,500.00" 
» 
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AGREEMENT, 

i Agreement made this fad day of February 1961, by and 
between VENEZUELA MINES, INC., a District of Columbia corporation,| 
having an office at "1632 K Street, N. W., Suite 400, Washington 6, z 
'De Co, ‘(hexeinafter referred to as "Venezuela"), and URAIMA MINI: 
| CORPORATION, a Venezuela corporation, having an office in Mare- 

| caibo, Venezuela, (hereinafter referred to as "Uraima"), 
WXTNESSETH: 


WHEREAS, Uraima has received from Venezuela a formal offer 


of exchange of securities in the amount of a cere ‘e shares 
of common stock of Venazuela for each share of common “stock ‘ot. 
Uraima; and 

WHERBAS, Messrs. Robert L. Taube and Janes Hea own a 
majority of the common stock of Uraima; and 

WHEREAS, in conformity with the laws of Venezuela, a 
meeting of stockholders of Uraima was duly held on December 20, 
1960, and upon the recommendation of the Board of Directors — = 


thereof, in excess of 80% of the outstanding stock was voted by 


the holders thereof sal vaffor of such exchange; 


NOW, THEREFORE, in consideration of the promises and 
agreements herein contained, it is agreed as follows: 

1. The offer by Venezuela to exchange 900,000 shares of 
its common capital stock, fully paid and non-assessable, for all 
of the shares of the common capital stock of Uraima is hereby 
accepted by Uraima. . i 

2. Uraima's acceptance of the said offer was duly 
authorized by action of the stockholders at a meeting duly called 

\ Zor such purpose on December ao, 1960, a certified copy of which 


authorization is attached hereto and made a part hereof. 
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.3e Messrs. Taube and Hea and Uraima severally warrant 


and represent to Venezuela that: 


‘ (a) Uraima is a corporation duly organized and 


existing under the laws of Venezuela with 
) (emraks shares of capital stock authorized 
and outstanding. 
The financial statement dated 
attached to as Exhibit A and made a part hereof, 
correctly reflects the financial . condition of 
the corporation as at ‘the date of this agreement. 
The list of physical assets attached hereto 
as Exhibit B is true and correct. 
No lawsuits or claims for damages are presently 
pending or, within the knowledge of ite officers, 
contemplated against the corporation. | 
It is duly authorized and empowered to enter 
into this agreement. ‘ 
It will, without further consideration, execute 
promptly, at its expense, all documents which 
may be necessary in connection with the 
acquisition. 
4. Venezuela warrants and represents to Messrs. Taube, 
Bea and to Uraima that: 
(a) It is a corporation duly organized and existing 
“ "under the laws of the District of Columbia, with 


3,000,000 shares of common capital stock author=- 


ized and that, after the said acquisition, there 
shall be issued and outstanding 4738 L660 
shares of common stock fully paid and non- 


assessable. 
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No lawsuits or claims for damages are presently 
pending or, within the knowledge of its officers, 
contemplated against the corporation. 
It is duly authorized and empowered to enter 
into this agreement, 
The shares when issued will be duly authorized, 
fully paid and non-~assessable,. 
. Messrs. Taube and Hea will be elected president. 


and executive vice-president respectively of 


Venezuela and memberssof the board of directors, 


The president and vice-president shallebe paid 
$1,500 per month each for a period of two years, 
* with the salary of each to commence not later 
than February 15, 1961. Such eapiigauck for two 
‘years shall be evidenced by agreements 
substantially in form attached as Exhibit C. 
. Mr. Taube shall be designated General Mining 
Operator - Field and Mr. Hea,Exploration Manager 
and Chief Geologist. 
5. This agreement shall be interpreted under the laws 
of the District of Columbia. 
6. This agreement merges all prior discussions between 
the parties hereto. 
7. This agreement shall inure to the successors and 


" assigns of each of the parties hereto. 


URAIMA,/MINING COMPANY, INC, 


arfake le a Jerly 
: residen 
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EMPLOYMENT AGRETMENT 


ot Ki 
This Employment Agreoment made this /*, day of Lh tnn ty s 


1961, by and botween VENEZUELA MINES, INC., @ District of 
Columbia corporation, having a place of business at 1725 X 8t., 
KN. W., Room 606, Washington 6, D.C. (hereinafter called 


"Employer"), and en at Pavt Hea ° 
Cheretuafter called "Employee"), | 


WITNESSETH: 

1. Employer bereby engages the services of Employee and 
Enployee hereby accepts such employment for an initial term of 
two (2) years, coumencing Febronrs + 196/, and from year to 
year thereafter, or for such shorter period as may end at the 
time of decease of Employee. This Agreement is terminable by 
Employee at any time on three months’ prior notice in writing 
to Employer. wait ba. Chiaf Geolog sh and 

2. Employee will perform such services as Enployer's 
Board of Directors or duly authorized officers may designate, 
including service in any position of management responsibility 
to which he may be appointed or any one or more offices of Em 

" ployer if selected thereto by its Board of Directoxs, all of 
such services to be reasonably appropriate to his qualifications 
Enployee will devote such time and attention to the business 
and affairs of Exployer as may be required and will perform his 
duties ably, faithfully and diligently. 

3. ‘Employer shall pay a salary to Exployee at the month- 
ly rate of $_/oc0 =, payable semin-wonthly, for the first 
year; 3/2 = per month, payable semt-monthly, for the 
second year; and $_ -2000 per month, payable semi-msonthly, 
for the third and subsequent years of the tera of this Agrecment 
together with reisbursenent for reasonable expenses. If, during 
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the poriod of employment, Employee should become disabled, 
through illness or other cause, and prevented from performing 

his duties hereunder, he aball bo entitled to a leave of 

absence from the Employer for the duration of any such disability, 
not exceeding nine (9) months. Exployee’s salary herounder shall 
continue during any such leave of absence. Should Employee's 
disability continue for more than nine (9) months, Employer 
ahall at the end of suchperiod of nine (9) months, have the 
right, but shall not be obligated #0 to do, and without termi- 
nating this Agroement, to discontinue payment of salary bere- 
under until such time as the disability is removed and Employee 
4s able to and does perform his duties hereunder. 


4. BEnployee shall not any tine during the period of his 
exploynent herwunder, directly or indirectly, as principal, 
agent, employee, or otherwise, engage in or be concerned with or 
interested in any business which is in actual and effective 
competition with the business of Employer. 


5. Employee shall not any tine during the period of his 
exploynent hereunder ( except in the normal discharge of his 
duties for Employer), er at any time thereafter, divulge any 
confidential information relating to the business or affairs 
ef the Exployer.. 


6. Employee shall cooperate in all steps required by 


Employer to secure and maintain in force at Xmployer’s expense 


such life, accident and disability insurance an favor of Em- 
ployer as Enployer may deem advisable. 


7. During the period of his omployment hereunder, Em 
ployee shall be eligible to participate in any plan of Emloyer 
pov or hereafter in effect applicable to his then class relating 
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to group life insurance, group annuities, group hospital and 
surgical benefits, pensions, tho purchase of stock, or othor 
enployee benefits. Such participation shall be conditioned 
on the compliance dy Employee with all the requirements of any 
such plan applicable to this class. Nothing contained in this 
Agreement shall provent Employer from modifying or discontinuing 
such plan now or hereafter in effect, provided that such 
modification or discontinuance does not disturb vested rights. 


8. Except as herein provided, this Agreement shall be 
Dinding upon and Anure to the benefit of Employer, ite cuc- 


cessors and the assigns of its entire business. 


IM WITNESS WOEREOF, Exployer has caused these presents 
tc be executed in duplicate by its proper officers thereunto 
duly authorised, attest under its corporate seal, and Employce 
bas hereunto set his hand and seal the day and year first above 


written. 
rsa as, INC. Ve 
YY, UL) [CLT . 


(WEE PRESIDENT 
CFINANGE) 
secenee, and agreed to 


= day Of Zebrinan, » 196/- 
en ye 
' 


——S— 
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EMPLOYMENT AGREEMENT 8 A 


This Employment Agreement made this ea day of Libaassay 
1961, by and between VENEZUELA MINES, INC., a District of 
Columbia corporation, having a place of business at 1725 K 8t., 
M. W., Room 606, — 


“Employer"), and 
(hereinafter called “Employee"), 


WITNESSETH: 

1. Employer hereby engages the services of Employee and 
Employee hereby accepts such employment for an initial term of 
two (2) years, commencing ee Liss nity. /» 196/, and from year to 
year thereafter, or for such shortie period as may end at the 
time of decease of Employee. This Agreement is terminable by 
Ezployee at any time on three months’ prior notice in writing 
to Employer. : 

2. sonrofbaas ytd Ga Ral EEG HA 
| Board of Directors or duly authorized officers may designate, : 

, dncluding service in any position of management responsibility 
to which he may be appointed or any one or more offices of En= 
ployer if selected thereto by its Board of Directors, all of 
| such services to be reasonably appropriate to his qualifications 
| Employee will devote such time and attention to the business 
and affairs of Employer as may be required and will perform his 
duties ably, faithfully and diligently. 
3. Employer shall pay a salary to Employee at the monthe 
ly rate of $ LS COM » payable semin-monthly, for the first 
year; 3/7 5¢ per month, payable semi-monthly, for the 
| second year; and $ 7CO eis per month, payable semi-monthly, 
' for the third and subsequent years of the term of this Agreomen! 
together with reimbursement for reasonable expenses. If, durin; 
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the period of employment, Employee should become disabled, 
through illness or other cause, and prevented from performing 
his duties hereunder, he shall be entitled to a leave of 

absence from the Employer for the duration of any such disability 
not exceeding nine (9) months. Employee's salary hereunder shall} 
continue during any such leave of absence. Should Employee's 
disability continue for more than nine (9) months, Employer 
shall at the end of suchperiod of nine (9) months, have the 
right, but shall not be obligated so to do, and without termi- 
nating this Agreement, to discontinue payment of salary here- 
under until such time as the disability is removed and Employee 
is able to and does perform his duties hereunder. 


4. Employee shall not any time during the period of his 
employment hereunder, directly or indirectly, as principal, 
agent, employee, or otherwise, engage in or be concerned with or 
interested in any business which is in actual and effective 


competition with the business of Employer. 


5. Employee shall not any time during the period of his 
employment hereunder ( except in the normal discharge of his 
duties for Employer), ar at any time thereafter, divulge any 
confidential information relating to the business or affairs 


of the Employer. 


6. Employee shall cooperate in all steps required by 
Employer to secure and maintain in force at Employer's expense 
such life, accident and disability insurance in favor of Em- 


ployer as Employer may deem advisable. 


7. During the period of his employment hereunder, Em 


ployee shall be eligible to participate 4n any plan of Employer a 


now or hereafter in effect applicable to his then class relating 


4 
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to group life insurance, group annuities, group hospital and 
surgical benefits, pensions, the purchase of stock, or other 


employee benefits, Such participation shall be conditioned 


on the compliance by Employee with all the requirements of any 
such plan applicable to this class. Nothing contained in this 
Agreement shall prevent Employer from modifying or discontinuing 
such plan now or hereafter in effect, provided that such 
modification or discontinuance does not disturb vested rights. 


8, Except as brein provided, this Agreement shall be 
binding upon and inure to the benefit of Employer, its suce 


cessors and the assigns of its entire business. 


IM WITNESS WHEREOF, Exployer has caused these presents 
to be executed in duplicate by its proper officers thereunto 
duly authorised, attest under its corporate seal, and Employee 
has hereunto set his hand and seal the day and year first above 
writtes. 
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AGREEMENT 


i 
THIS AGREEMENT, made and entered into at Miami, Florida, 


1 
this llth day of January 1960, by and between JOSEPH W. HARRIS of 


Miami, Florida, hereinafter cnlled HARRIS, and EARL R. TREXLER 


! and LEFFERTS L. MABIE, JR., 02° Wauchula, Florida, hereinafter 


called TREXLER and MABIE, 

; WITNESSETH: 

WHEREAS, HARRIS has spent large sums of money and a 
great amount of time in'the furtherance and development of a pro- 
posed timber project and: related enterprises in Surinam, South 
America; 

AND WHEREAS, HARRIS is the owner of certain rights, 
contracts, concessions and agreements relative to the cutting of 
timber and the leasing of real property and other matters related 
to and necessary and incident to a timber operation, including an 
equity or interest in SURINAM-AMERICAN TIMBER CORP., some of said 


agreements being with individuals who own and hold private timber 


| concessions, some with Djoeka native tribes, and some with the 


Surinam and other governments; 

AND WHEREAS, the parties hereto desire to form a part- 
nership for the ownership of eaves shares in said holdings and 
enterprises, under the terms hereinafter set forth; 

NOW, THEREFORE, for a valuable consideration to each in 
hand paid, the parties have mutually agreed as follows: 


1. That TREXLER and MABIE by this agreement have pur- 


1 chased an undivided two-thirds (2/3) interest in all of the owner- 


| 


ship, interests, equities, rights, claims, concessions, agreements 


contracts, leases, and any enterj;rise connected with a timber or 


j mining operation, or the manufacture or sales of any lumber or 


wood products, or any related enterprise, in which HARRIS now has, 
or shall have, an interest in the ten (10) years next ensuing. 
2. It is specifically agreed and understood that no 


guarantee or warranty is made as to the value of any of the assets|~= 
A 
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or ak ‘bau being transfor: red under this agreement nor as to the 

7 current validity of the sane, and it 1s recognized and agreed that 
there dxtst certain dents which are past due and obligations which 
have sties able to be fulfilled on the part of HARRIS which may 
render the same invalid, unenforceable,’ or not subject to rein- 

» Statement, ‘As his own expense,, HARRIS agrees to pay in full all 
-of said indebtednesses and to reinstate and bring up to date and 
an full force and effect all of the contracts, concessions, rights 
and agreements, which he ‘bas heretofore held and which he has 
heretofore negotiated insofar as possible, Any further expense, 

f however, in regard to the development of, or the payment Zor, the 
issuance of any right or ‘concession neteberetofese-gronveu shall 
be the expense of the pastiiership ‘and shall be borne by the 
parties in equal shares. Foes ee : 

3. The consideration to ve sata to HARRIS by “TREXLER 
and MABIE is twenty-five ‘thousand dollars ($25,000.00), a portion 


of which has been heretofore paid pag the eens bay be paid | 


promptly and tortnwatn "Zac Gs M1960 
"feo 4 / egritieg, 


4, The partis be) = nave eretofore formed, or shali 


form, & corporation in Surinam, South America, called SURINAM 
TIMBER CORPORATION, and all of the stock of said corporation shall 


} be held by the parties hereto with the exception of a small portio 
to be transferred or sold to certain persons in Surinam who have 

» been instrumental and helpful in the enterprises above mentioned, 
and it is agreed and understood that the transfer of an undivided 
one-third (1/3) interest in and to the undivided two-thirds (2/3) 

| interest to be held by TREXLER and MABIE is contemplated to 
J. B, HOPKINS of Pensacola, Florida, and said transfer to, and 
participation by J. B. HOPKINS is acceptable to HARRIS. 
! 5. It is understood and agreed that the partnership 
enterprise and the corporation being formed are without capital 
with which to develop said enterprises and commence operation of 
the same, and that a substantial amount of money shall be required 


to be raised and the parties shall be responsible in equal shares 
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for the financing thereof, but no transfer of interest in this 


partnership nor any of its enterprises shall be made without the 
‘ 


joint approval of all of the parties, Said corporation and any 
further corporation necessary to be formed to effect the plans 
and enterprises contemplated in this agreement, shall be estab- 
lished with suitable provision in the by-laws, or otherwise, that 
no stock shall be transferred or transferable without thirty (30) 
| days notice to all of the parties hereto with an option to all 
| other partners equally, or to the corporation, respectively, or to 
the stockholders thereof, to purchase said interest or stock at 
the same price and terms for which such sale is proposed or con- 
| templated. However, it is contemplated that promotional capital 
| will be acquired by the transfer of not more than forty-nine per 
| cent (49%) of the stock of said corporation, or interest in this 
| partnership, under terms agreeable to the parties, 
6, This agreement supersedes that certain agreement 
| entered into between the same parties hereto in July 1959 and all 
l of the rights and obligations of the parties under said agreement 


are hereby cancelled. 


IN WITNESS WHEREOF, the parties have hereunto set their 


| hands and seals the date first above written. 
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[The following exhibit is a composite of 
Defendant's Exhibit 25 and Government's 
Exhibit 49: 25 contained the initial 3-page 
Memorandum of Agreement; both con- 
tained the section dated March 1, 1960; 

49 contained the last page. | 


GINSBURG, LEVENTHAL, BROWN AND MORRISON 
1632 K Street, Northwest 
Washington 6, D. C. 


MEMORANDUM OF AGREEMENT 


For and in consideration of the sum of Twelve Thou- 
sand Dollars ($12,000) this day paid by Inter-American 
Timber Corporation to Surinam Timber Corporation, 
which sum represents approximately the estimated cost 
of the timber cruise and report being made at this time 
on a timber concession on the Marowijne River in Suri- 
nam, South America, which cruise is made for the bene- 
fit of IATC. In consideration of the promise by IATC to 
pay the remainder of the cost of said cruise on comple- 
tion thereof and receipt of the report thereon, it is agreed 
that IATC shall operate a complete saw mill and timber 
operation in Surinam having full right to all concessions, 
leases and timbering and operating right of STC now 
held and to be acquired by STC. It is expressly provided, 
however, that IATC shall make a capital investment in 
Surinam of not less than Five Hundred Thousand Dollars 
($500,000) for the purchase of equipment and materials 
and an additional Three Hundred and Fifty Thousand Dol- 
lars ($350,000) as operating capital, the sum of Eight 
Hundred Fifty Thousand Dollars ($850,000) to be in- 
vested in Surinam not later than April 1, 1961. 


The sum of One Hundred Thirty Thousand ($130,000) 
shall be paid to STC not later than August 1, 1960 the 
sum of Fifty Thousand Dollars ($50,000) and on Septem- 
ber 1, 1960 the sum of Eighty Thousand Dollars ($80,000) 
failing which, all rights under this Agreement to IATC 
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shall cease. Upon the payment of said One Hundred 
Thirty Thousand Dollars ($130,000), IATC shall have 
the period of time until December 1, 1960, to complete 
the investment of $850.000, that is to say, to invest the 
remaining Seven Hundred Twenty Thousand Dollars 
($720.000). Upon completion of the Eight Hundred Fifty 
Thousand Dollars ($850.000) investment, all rights of 
IATC under this Agreement shall commence, and the 
One Hundred Thirty Thousand Dollar ($130,000) portion 
of said investment shall constitute full payment to Suri- 
nam Timber Corporation for all of its equipment and 
improvements now owned by Surinam Timber Corpora- 
tion and which shall be a portion of the Five Hundred 
Thousand Dollar ($500,000) investment for equipment 
and materials. However, in the event that IATC fails 
to complete the investment of the remaining Seven Hun- 
dred Twenty Thousand Dollars ($720,000) on or before 
March 1, 1961, then, and in that event, Surinam Timber 
Corporation shall be obligated to repay to IATC the said 


One Hundred Thirty Thousand Dollars ($130,000) there- 
tofore paid or advanced to Surinam Timber Corporation 
and said repayment to be not later than March 1, 1962. 


Surinam Timber Corporation covenants and promises 
not to enter into or conduct a timber saw mill or lum- 
bering operation in Surinam during the life of this con- 
tract. This contract shall continue in full force and ef- 
fect for a period of forty years from date of completion 
of the Eight Hundred Fifty Thousand Dollar ($850,000) 
investment, and at the end of said forty year period all 
royalty payments to STC shall cease. 


Further, IATC shall issue to STC five percent (5%) of 
the capital stock of IATC which shall be issued and out- 
standing at the date hereof, and shall pay to STC a roy- 
alty of Ten Dollars ($10.00) per thousand board feet for 
all timber and wood product shipped or sold. 


In the event any subsidiary corporation be formed by 
IATC five percent (5%) of the stock of said corporation 
shall likewise be issued to Surinam Timber Corporation. 


OAVIO GINSUUKS 
AHOLD LEVENTHN 
OARWIN CHARLES DROWN 
YAMAG L. MOAR 
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GINSBURG, LEVENTHAL, BROWN AND MORRISSON 
1632 K STREET, NORTHWEST 2s TELEPHONES 
= STEALING 53-5650 
Wasuincron 6, D, C. 4, STERLING 93-6701 


® cawce sconces 
"LEGis* 


‘. 
arch 1, 19¢0 


SSTO INT Tee RICAN TIMITR Comz PAT TION a 


x Ses TED ee cee Cb 


Autborized 206,699 shares comaoa stock 
$.03 par velco 
To bo Issued 
& Outstanding 5S 3) shares to licssrs. Vhitnore 
end Drown 


s for cash $160,906 


for general corporate 
purposes. 


Dezrvia C2: 
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GINSBURG, LEVENTHAL, BROWN AND MORRISSON 


DOLPD Jor DIVEcTSoRs 
Darwia Charlos Srovn 5x3 tae 


John R. StoclInaz 
doo Harris 


PROJECTED PLAN OF OFITATICE 


1. Opnorate cxistixcg * wr mili to produco prozits 
of $90,009 per south. 


2. Provide additional ocuipment in Surinen for: 
0° 
$00,009 © S$" (a) Sawmill $550,000 
oe L (>) Luzboring cpovation $259,000 


8. Proparo public offering (it required) at $5.03 
Noe per share. 


a 4. Plan and install: 


- Verncer plant 
e- 


hipboard plant ietdaate tine to put into 
sonuation = etenoaths. 
% i A - a 
pee ae Chemical plant uctéisate timo to put i: 
opouation = c2zhkt noatus. 


ZX. Pro FORMA FINANCIAL STA 
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pecueemes Pees TetAy VT eaeay Anite Mery Sater 


“(Pso onan) 
Liarch 15, 19°00 
ASSATS ra 
pe 4 on) 
eo" il" te 
Cash S7,c5C0.CS 
Concession from Covornmeat of 


» Surinsn to log 
"135,600 acros virgin thier 


Treaty Right with Natives ~ 15,506 sy. miles 
| Standing Timber on Conces7i02 needa 


(rstirated at $0 cubic metres per acts 
valued at $10.00 per thousand board it.) 


Improvements and Surveys 7% Prcottdow 


' Sawmill Equipment & Improvexcats Prvetiteu— 
Propaid Expense |:‘? 
Goodwill Late 


ramat. pecema 
TOTAL ASSITS 


Arbitrary vaiuo 

Troaty provides oxclusive riget vo 3 
natives fro2 their treaty lanes at = 
priccs. 


Valuation based on stax 

Lusber Co. in valuing ti 3 : 
of this valuo, the tinzcr Still value of 10,052 
in plsco. 
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GINSBURG, LEVENTHAL, GROWN AND MORRISSON 


Snmaill Nqalpzont Notes with abe ol 4 +t 100,009.09 


ese rusentony , 0,659.64 
Saare Capital = 
Authorized 3O0,CS9 sharss commoa Stock 
. _is01 par valuo 
5,00 


Issucd and out 
standing 509,039 star 


Capital Eurplus 
Kot North 


TOTLL LIADILITIES 
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GINSBURG, LEVENTHAL, BROWN AND MORRISON 
1632 K Street, Northwest 
Washington 6, D. C. 


PRIVATE — March 15, 1960 
NOT FOR DISTRIBUTION 


MEMORANDUM 
PROPOSED INTER-AMERICAN TIMBER CORPORATION 


A. CORPORATE STRUCTURE 


Authorized Shares : 1,100,000 shares common 
stock $.01 par value 


To be Issued and 
Outstanding : 600,000 shares for contracts 
lumbering rights. 


150,000 shares to be sold for 
cash .... $150,000 


350,000 shares reserved for 
general corporate 
purposes. 


B. MANAGEMENT 
President 


Executive Vice- 
President Joe W. Harris 


Vice-President 
and General Counsel Darwin Charles Brown 


Treasurer 


Secretary 
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INTER-AMERICAN TIMBER CORPORATION 


Monthly Operating Statement 
(Pro Forma) 


Gross Sales of Lumber Produced 
(Average Selling Price 
$140.00/MBF) $175,000.00 


Cost of Sales: 
Average Cost of Logs $26,250.00 


Labor, Maintenance and 
Power 25,000.00 


Repairs, Depreciation 
Taxes and Insurance 11,250.00 


Sales Expense at 5% 8,750.00 
Contingencies 10,000.00 81,250.00 


— 


GROSS PROFIT BEFORE TAXES $ 93,750.00 
Less Administrative Overhead @20% 7,000.00 
GROSS PROFIT AFTER OVERHEAD $ 86,250.00 
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Prepaid Expense (market surveys; 
economic studies; forestry re- 
ports — at cost) 75,000.00 


Goodwill 10.001/ 
TOTAL ASSETS $93,526,120.00 


1 arbitrary value. 


2 
Treaty provides exclusive right to all logs delivered by 
natives from their treaty lands at specified contract 
prices. 


3 Valuation based on standard used by Georgia & Pacific 
Lumber Co. in valuing timber reserves. If valued at 
1/10 of this value, the timber still has a value of 
$9, 322,940.00 in place. 


INTER-AMERICAN TIMBER CORPORATION 
LIABILITIES 
Sawmill Equipment Notes $ 130,000.00 
Log Inventory 60,000.00 


Share Capital: 
Authorized 900,000 shares Com- 
mon Stock $.01 par 
value 


Issued and 500,000 shares issued 
outstanding for services at par value 
of $.01 per share 5,000.00 


100,000 shares sold for 

cash 1,000.00 
Capital Surplus 99,000.00 
Net Worth 93,301,110.00 


— ees 


TOTAL LIABILITIES $93,526,120.00 
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immediately adjacent to the Marowijne River which pro- 
vides the cheapest possible transportation for twelve 
months of the year. 


The additional 100,000 acres is adjacent to the first 
concession. 


H. PRO FORMA FINANCIAL STATEMENTS 


INTER-AMERICAN TIMBER CORPORATION 


Balance Sheet 
(Pro Forma) 


March 15, 1960 


ASSETS 


Cash 87,500.00 


Concession from Government of 
Surinam 
(Rights to lumber off 
125,000 acres virgin timber) 


Treaty Right With Natives — 
15,000 sq. miles 


Standing Timber on Concession — 
125,000 acres 
(Estimated at 80 cubic metres per 
acre valued at $10.00 per thousand 3/ 
board ft.) 93,229,400.00— 


Improvements and Surveys 
(Site clearance, road building, 
surveys — at cost) 14,200.00 


Sawmill Equipment and mill site 
facilities and materials — at cost 130,000.00 
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Large Saw Mill — Available Washington, No. 
Carolina 


Cost — approximately $800,000 at book 
value available for $95,000 


Consists of: 
8' Band Mill 
7' Re-saw (to cut the cants into boards) 


E. COMPETITION 


With production of 5 m. MBF per month, our pro- 
duction would be less than 4/10ths of 1% of the United 
States market for hard woods used in furniture manu- 
facture. 


We propose to sell to the U. S. distributors of hard- 
woods who are seeking additional sources of supply. 


F. WAGE COMPETITORS 


Area Wage Rates: 
French Guiana has a rate 30% lower than Suri- 
nam but the labor force does not provide work 
output comparable to Surinam and the supply is 
inadequate. 


British Guiana has a rate comparable to French 
Guiana. The government is unstable. Adequate 
labor is not available. 


The Surinam rate is the highest in the Guianas 
but the government is the most stable and the 
workers are the best in the area. 


G. TRANSPORTATION 


The 25,000 acres of concession timber is located 
approximately 30 miles from the mill and dock site. The 
logs are transported from the forest by water (raft and 
lighter) to the mill. The 25,000 concession acres are 
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4, Prepare public offering (if required) at $5.00 
per share. 


5(a) Plan and install: 


Veneer plant - Estimated time to put 
into operation — 6 
months 


Chipboard plant - Estimated time to put 
into operation — 14 
months 


Chemical plant - Estimated time to put 
into operation — 8 
months 


(b) Further explanation: 
Saw Mill Equipment — In place and on order. 


1. Corinth American Circular Head Rig 
Steel Carriage 
Automatic in-feed and out-feed 


. Related power plant 
Related Yard equipment 


. Gang-mill and re-saw (to cut cants into 
boards) 


5. Related power equipment (including ply- 
wood plant) 


Veneer plant — Available High Point, No. 
Carolina 


Cost — approximately $225,000 


Consists of: 
Lathe 
Motors 
Dryer 
Associated Equipment 
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C. BOARD OF DIRECTORS 


Darwin Charles Brown Chairman 
John R. Steelman 
Joe W. Harris 


D. PROJECTED PLAN OF OPERATION 


1. Operate existing saw mill tp produce profits of 
$90,000 per month commencing in ninety (90) 
days from date of arrival of equipment. 


a/ 


There is a ready market for logs in 
the United States. 


Logs are available for purchase from 
the natives at an average of $21-28 per 
MBF (log measure) depending on variety. 
The sale price of logs is an average of 
$85 per MBF. 


We can expect to obtain 3,000 MBF 
monthly for a period of six months. 
This would provide a gross profit 
on logs shipped of $150,000. 


2. Sale of Logs Purchased from Natives. 


Logs are available from the natives 
about six months to eight months of 
the year. 


3. Provide additional equipment in Surinam for: 
a. Sawmill and veneer plant $550,000 
b. Logging and lumbering plant 250,000 


It is believed to be better not to engage in the sale of 
logs as such; will invite competition. 


GINSBURG, LEVENTHAL, BROWN AND MORRISSON 
1632 K Street, Northwest 
Washington 6, D.C. 


PRIVATE 


March 7, 1960 
Revised 


MEMORANDUM 
PROPOSED INTER-AMERICAN TIMBER CORPORATION 


A. CORPORATE STRUCTURE 


Authorized 


To be Issued & : 


Outstanding 


B. MANAGEMENT 
President 


Executive Vice- 
President 


Vice-President 
and General 
Counsel 


Treasurer 


Secretary 


900,000 shares common 
stock ($1.01 par value) 


500,000 shares to Messrs. 
Whitmore & Brown for 
services. 


100,000 shares sold for cash ~ 
$100,000 


300,000 shares received for 
general corporate purposes. 


John R. Steelman 


Joe W. Harris 


Darwin Charles Brown 
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3. Sawyer. 

15 years experience both band and circular with shot- 
gun and cable feeds. Has cut 50 M. board feet on 9 hour 
shift, high grade hard and soft wood. Careful, steady 
and excellent reputation for low miscuts. 


4. Head Block Setter 

10 years experience on electric, air and hand ratchet 
carriages. Can work with air or hand doggers. Can 
train hand doggers if necessary. 


5. Edgerman 
15 years experience 4 to 6 saw and bull edgers. Fast, 
accurate and excellent grader of both hard and soft 


woods. Can produce highest possible grade from each 
cut. 


6. Grader 

Southern Pine and Hardwood Certificate. Grade and 
scale, green or dry. Capable green chain grading and 
scaling. 
7. Yard Foreman 

This man available if mill cut justifies a full time 
yard foreman. In most single band operations these 
duties can be handled by the Mill Superintendent and 
Foreman. A lead man is generally all that is required. 


8. Logging Superintendent 

25 years experience all types logging, which includes 
swamp, coastal plains and mountains. Thoroughly fa- 
miliar with all types modern equipment, in addition to 
animal operations. Excellent low cost production rec- 
ord and ability to estimate from own cruise. 


This entire crew can be assembled in Miami within 
30 days from date of notification. We have good records 
of production which includes such operations as: 


Royal Lumber Co. - Summerville, S.C. 

Ritter Lumber, Inc. - Hurley, Va. 

Wright Lumber Co. - Bristol, Va. 

Shevlin - Hixon Lumber Co. - Bend, Oregon 
Oregon American Lumber Co. - St. Heleus, Oregon 
Long-Bell Lumber Co. - Longview, Washington 
Augusta Hardwood Co. - Augusta, Ga. 

Jones Lumber Co. - Summerville, S.C. 

Shipe Lumber Co. - Appalachicola, Fla. 

Jackson Lumber Co. - Lockhard, Alabama 


Darwin Charles Brown 
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Having traveled throughout the lumber areas of the 
United States and Latin America, it has been his good 
fortune to meet many executives and engineers in varied 
lines of the lumber industry throughout the country. 


He has learned many things of value from each of 
them, which has been a great aid in arriving at the con- 
clusion that a good and profitable business can be the 
result of developing the timber of the tropical forests 
of Surinam in South America. 


Field Superintendent: 


C. JOSEPH SALTZ, 3910 E. 8th Avenue, Hialeah, 
Florida. : 


Mill superintendent with many years of experience in 
overall operations of both circular and band mills. 
These included mills cutting from 35 to 155 M. board 
feet per 9 hour shift, hard and soft woods. Sawed for 


high grade rather than mill cut. With an experienced 
crew, were able to produce a very high grade green 
cut and with tight yard controls held yard waste to a 
low percentage. The crew represents 135 years of 
successful mill experience in North and South Carolina, 
Virginia, West Virginia, Georgia, Florida, Alabama, 
Oregon, Washington and California. 


The crew consists of: 


1. Saw Filer 

10 years experience band, band resaw, circular, 
edger, gang and trimmer saws. Thoroughly capable of 
brazing, retoothing, splicing and patching. In addition, 
band wheel tooling and guide maintenance. 


2. Mill Foreman - Mill Wright 

40 years experience all phases mill operation and 
maintenance. Has operated mills in all classes from 
portable circulars to twin bands with gang and resaws. 
Capable of building mill from ground up and installing 
all machinery. Considered the dean of southern saw- 
mill men. 
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ing, designing and building for hotels, banks, bars and 
beauty shops. 

April 1936 to December 1936 - Was manufacturer's 
representative with office in New York City, 535 Fifth 
Avenue. Traveled East Coast, Mexico and Latin Ameri- 
ca, bought and imported hardwoods. 

1937 - Returned to Lubbock, Texas, in building sup- 
ply and general contracting business, operated lumber 
and planing mill and store fixture plant. Lost left hand 
in planing mill accident. Closed business November 
1942, 

February 1943 - Relocated Sacramento, California, 
with Army Air Force, McClellan Field, Utilities and 
Field Maintenance Department. During this time ac- 
quired mining and timber properties in Eldorado, Sierra 
and Placer Counties. 

October 1945 - Opened General Building Contractor 
business in Sacramento. Was active in lumber sales 
and mill construction and operation. 


Was also vice-president of Irelan-Yuba Mines Corpo- 
ration and president of Western Metals Corporation 
until he sold his interests in 1954. Served as general 
superintendent in both mining operations, but at differ- 
ent periods. 


1954 until present time has devoted exclusively all 
of his efforts to the acquiring, prospecting and develop- 
ing of a large timber and lumber area in Surinam, South 
America. This work has consisted of: engineering, sur- 
veying, cruising the timber, checking the availability, 
usable material, world markets, manufacturing, compe- 
tition, labor and transportation. A comprehensive re- 
port on this project has been prepared after four years 
of intensive research. 


President Surinam Timber Corporation since Octo- 
ber 1959. 
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Ginsburg, Leventhal, Brown and Morrisson 


F. OPERATING PERSONNEL 


The operating personnel immediately available to 
Inter-American Timber Corporation and their qualifica- 
tions are listed below. 


Executive Vice-President and General Manager 

JOE W. HARRIS, 7410 S.W., 34th Terrace, Miami 55, 
Florida. Married, has five children, ages from five to 
seventeen. Born at Cobbs, Van Zandt County, Texas, 
January 9, 1905. Attended Elementary Schools at Dun- 
can and Pochassett, Oklahoma. Graduated Devol, Okla- 
homa High School - 19 credits - 1922, Average Grade - 
94-1/4. : 


Attended Oklahoma University for three and one -half 
years; also three semesters extension courses in Geol- 
ogy, Chemistry and Business Administration. Worked 


one summer with Austin Bridge Company; two summers 
with Collier Brothers Hardware, Burkburnett, Texas.” 
Made a profitable sale of some oil royalties, 1926. Ini- 
tiated member Lodge 420 AF&AM. 


1926 - Relocated Lubbock, Texas, with Myrick Hard- 
ware Company. Was in charge of builders' hardware 
and sporting goods, wholesale and retail, departments 
until December 31, 1929. Also managed my 320 acre 
farm in Lubbock County and Ranch in New Mexico, op- 
erating a small logging and lumber mill until 1932. 

January 1, 1930 - Took charge of office and sales 
for Russell Morrison Company, wholesale supplies 
and equipment until March 1, 1932. 

March 1, 1932 - Went in the Lubbock Wholesale 
Beauty Supply business, 1935, received 32nd degree at 
Consistory El Paso Lodge, Scottish Rite. March 1936, 
sold his business interest to partner. 

During the above time and the preceding two years, 
worked in hardwood fixture and equipment manufactur- 
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INTER-AMERICAN TIMBER CORPORATION 


Monthly Operating Statement 


(Pro Forma) 


Gross Sales of Lumber Produced 
(Average Selling Price 
$140.00/MBF) $175,000.00 


Cost of Sales: 
Average Cost of Logs $26,250.00 


Labor, Maintenance and 
Power 25,000.00 


Repairs, Depreciation 
Taxes and Insurance 11,250.00 


Sales Expense at 5% 8,750.00 

Contingencies 10,000.00 81,250.00 
GROSS PROFIT BEFORE TAXES $ 93,750.00 
Less Administrative Overhead @20% 7,000.00 
GROSS PROFIT AFTER OVERHEAD $ 86,250.00 


[Defendant's Exhibit 5] 


GINSBURG, LEVENTHAL, BROWN AND MORRISON 
1632 K Street, Northwest 
Washington 6, D. C. 


PRIVATE — March 15, 1960 
NOT FOR DISTRIBUTION 


MEMORANDUM 
PROPOSED INTER-AMERICAN TIMBER CORPORATION 


A. CORPORATE STRUCTURE 


Authorized Shares : 1,100,000 shares common 
stock $.01 par value 


To be Issued and 
Outstanding : 600,000 shares for contracts 
lumbering rights. 


150,000 shares to be sold for 
cash .... $150,000 


350,000 shares reserved for 
general corporate 
purposes. 


B. MANAGEMENT 
President 


Executive Vice- 
President Joe W. Harris 


Vice-President 
and General Counsel Darwin Charles Brown 


Treasurer 


Secretary 
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C. BOARD OF DIRECTORS 


Darwin Charles Brown Chairman 
Joe W. Harris 


D. PROJECTED PLAN OF OPERATION 


1. Operate existing saw mill to produce profits of 
$20,000 per month commencing in ninety (90) 
days from date of arrival of equipment. 


2. Sale of Logs Purchased from Natives. a/ 


There is a ready market for logs in the 
United States. 


Logs are available for purchase from the 
natives at an average of $21-28 per MBF 
(log measure) depending on variety. The 
sale price of logs is an average of $85 
per MBF. 


We can expect to obtain 3,000 MBF monthly 
for a period of six months. This would 
provide a gross profit on logs shipped of 
$150,000. 


Logs are available from the natives about 
six months to eight months of the year. 


3. Provide additional equipment in Surinam for: 


Cost 
a. Sawmill and veneer plant $550,000 
b. Logging and lumbering plant $250,000 


ea nee ; 
2/Tt is believed to be better not to engage in the sale of 


logs as such since this will invite competition and 
since the additional profits are not needed. 
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4. Prepare public offering (if required) for 
300,000 shares at $5.00 per share. 


5(a) Plan and install: 


Veneer Plant - Estimated time to put in- 
to operation - 6 months 


Chipboard Plant - Estimated time to put in- 
to operation - 14 months 


Chemical Plant - Estimated time to put in- 
to operation - 8 months 


(bo) Further explanation: 


Saw Mill Equipment - Now in place and on 
order. 


. Corinth American Circular Head Rig 
Steel Carriage 
Automatic in-feed and out-feed 


2. Related power plant 
3. Related Yard equipment 


. Gang-mill and re-saw (to cut cants 
into boards) 


. Related power equipment (including 
plywood plant) 


Veneer Plant - Available High Point, No. 
Carolina 


Cost — approximately $225,000 


Consists of: 
Lathe 
Motors 
Dryer 
Associated Equipment 


Large Saw Mill - Available Washington, No. 
Carolina 
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Cost — approximately $800,000 at book 
value available for $95,000 


Consists of: 
8' Band Mill 
7" Re-saw (to cut the cants into boards) 


E. COMPETITION 


With production of 5 m. MBF per month, estimated 
production would be less than 4/10ths of 1% of the United 
States market for hard woods used in furniture manu- 
facture. 


We propose to sell to the U. S. distributors of hard 
woods who are seeking additional sources of supply. 


F. WAGE COMPETITORS 


Area Wage Rates: 


French Guiana has a rate 30% lower than 
Surinam but the labor force does not pro- 
vide work output comparable to Surinam 
and the supply is inadequate. 


British Guiana has a rate comparable to 
French Guiana. The government is un- 
stable. Adequate labor is not available. 


The Surinam rate is the highest in the Guianas 
but the government is the most stable and the 
workers are the best in the area. 


G. TRANSPORTATION 


The 25,000 acres of concession timber are located 
approximately 30 miles from the mill and present dock 
site. The logs are transported from the forest by 
water (raft and lighter) to the mill. The 25,000 con- 
cession acres are immediately adjacent to the Marowijne 
River which provides the cheapest possible transporta- 
tion for twelve months of the year. 
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The additional 100,000 acres is adjacent to the 
first concession. 


H. PRO FORMA FINANCIAL STATEMENTS 
INTER-AMERICAN TIMBER CORPORATION 


BALANCE SHEET 
(Pro Forma) 
April 1, 1960 


ASSETS 


Cash (Realized from sale of 137,500 
shares at $1.00 per share) $ 137,500.00 


Concession from Government of 
Surinam 
(Right to lumber off 125,000 acres 
virgin timber) 


Treaty Right with natives — 15,000 
sq.miles 


Standing timber on concessions — 
125,000 acres 
(Estimated at 80 cubic metres per 
acre valued at $10.00 per thousand 
board ft.) 4,661,470.00 


Improvements and Surveys 
(Site clearance, road building, sur- 
veys— at cost) 14,200.00 


Sawmill equipment and mill site facili- 
ties and materials — at cost 130,000.00 


3 


Prepaid expense (market surveys; 
economic studies; forestry re- 
ports — at cost) 75,000.00 


Goodwill 10.00! 


TOTAL ASSETS $5,018,191.00 
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1 arbitrary Value. 


2 
Treaty provides exclusive right to all logs delivered by 
natives from their treaty lands at specified contract 
prices. 


3 valuation based on standard of $10.00 per m. used by 
Georgia and Pacific Lumber Co. in valuing timber re- 
serves gives a value of $93,229,400.00. Valued at 
1/20th of this value, the standing timber has a reason- 
able value of $4,661,470 in place. 


INTER-AMERICAN TIMBER CORPORATION 
LIABILITIES 
Sawmill equipment notes $ 130,000.00 
Log Inventory 60,000.00 


Share Capital: 
Authorized 1,100,000 shares common 
stock $.01 par value 


Issued and 600,000 shares issued for 
outstanding concessions and contracts 

at par value of $.01 per 

share 6,000.00 


150,000 shares sold for 
cash par value $.01 per 
share 1,500.00 


Capital Surplus 148,500.00 

Net Worth 4,672,191.00 

TOTAL LIABILITIES $5,018,191.00 
CONTRACT OBLIGATIONS 


1. Payment of $10/MBF produced to Surinam Lumber 
Company for 40 years. 


2. 5% of Capital Stock to Joe Harris. 
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3. Performance of timber cruise. 


4. Operation of concession. 


5. Compliance with laws of Surinam. 


INTER-AMERICAN TIMBER CORPORATION 


MONTHLY OPERATING STATEMENT 
(Pro Forma) 


Gross Sales of Lumber Produced 
(Average Selling Price 
$140.00/MBF) $175,000.00 


Cost of Sales: 
Average Cost of Logs $26,250.00 


Labor, Maintenance and 
Power 25,000.00 


Repairs, Depreciation, 
Taxes and Insurance 11,250.00 


Sales Expense at 5% 8,750.00 
Contingencies 10,000.00 81,250.00 


GROSS PROFIT BEFORE TAXES AND 
OVERHEAD $ 93,750.00 


Less Administrative Overhead 
(a) 20% 7,000.00 


GROSS PROFIT AFTER OVERHEAD $ 86,250.00 


Reduce gross profit by 75% for purposes 
of conservation. 


ESTIMATED GROSS PROFITS BEFORE 
TAXES 21,563.00 


I. OPERATING PERSONNEL 


The operating personnel immediately available to 
Inter-American Timber Corporation and their qualifica- 
tions are listed below. 
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Executive Vice-President and General Manager 


JOE W. HARRIS, 7410 S.W., 34th Terrace, Miami 55, 
Florida Married, has five children, ages from five to 
seventeen. Born at Cobbs, Van Zandt County, Texas, 
January 9, 1905. Attended Elementary Schools at Dun- 
can and Pochassett, Oklahoma. Graduated Devol, 
Oklahoma High School - 19 credits - 1922, Average 
Grade - 94-1/4 


Attended Oklahoma University for three and one-half 

' years; also three semesters extension courses in 
Geology, Chemistry and Business Administration. 
Worked one summer with Austin Bridge Company; two 

| summers with Collier Brothers Hardware, Burkburnett, 
Texas. Made a profitable sale of some oil royalties, 

' 1926. Initiated member Lodge 420 AF&AM. 


1926 - Relocated Lubbock, Texas, with Myrick Hard- 
ware Company. Was in charge of builders' hardware 
and sporting goods, wholesale and retail, depart- 
ments until December 31, 1929. Also managed my 
320 acre farm in Lubbock County and Ranch in New 
Mexico, operating a small logging and lumber mill 
until 1932. 


January 1, 1930 - Took charge of office and sales for 
Russell Morrison Company, wholesale supplies and 
equipment until March 1, 1932. 


March 1, 1932 - Went in the Lubbock Wholesale Beauty 
Supply business, 1935, received 32nd degree at Con- 
sistory El Paso Lodge, Scottish Rite. March 1936, 
sold his business interest to partner. 


During the above time and the preceeding two years, 
worked in hardwood fixture and equipment manufac- 
turing, designing and building for hotels, banks, bars 
and beauty shops. 


April 1936 to December 1936 - Was manufacturer's 
representative with office in New York City, 535 Fifth 
Avenue. Traveled East Coast, Mexico and Latin 
America bought and imported hardwoods. 
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1937 - Returned to Lubbock, Texas, in building supply 
and general contracting business, operated lumber 
and planing mill and store fixture plant. Lost left 
hand in planing mill accident. Closed business No- 
vember 1942. 


February 1943 - Relocated Sacramento, California, 
with Army Air Force, McClellan Field, Utilities and 
Field Maintenance Department. During this time ac- 
quired mining and timber properties in Eldorado, 
Sierra and Placer Counties. 


October 1945 - Opened General Building Contractor 
business in Sacramento. Was active in lumber sales 
and mill construction and operation. 


Was also vice-president of Irelan-Yuba Mines Co- 
poration and president of Western Metals Corpora- 
tion until he sold his interests in 1954. Served as 
general superintendent in both mining operations, 
but at different periods. 


1954 until present time has devoted exclusively all of 
his efforts to the acquiring, prospecting and develop- 
ing of a large timber and lumber area in Surinam, 
South America. This workhas consisted of: engineer- 
ing, surveying, cruising the timber, checking the 
availability, usable material, world markets, manu- 
facturing, competition, labor and transportation. A 
comprehensive report on this project has been pre- 
pared after four years of intensive research. 


President Surinam Timber Corporation since October 
1959. 


Having traveled throughout the lumber areas of the 
United States and Latin America, it has been his good 
fortune to meet many executives and engineers in 
varied lines of the lumber industry throughout the 
country. 


He has learned many things of value from each of 
them, which has been a great aid in arriving at the 
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conclusion that a good and profitable business can be 
the result of developing the timber of the tropical 
forests of Surinam in South America. 


Field Superintendent: 
C. JOSEPH SALTZ, 3910 E. 8th Avenue, Hialeah, Florida 


Mill superintendent with many years of experience in 
overall operations of both circular and band mills. These 
included mills cutting from 35 to 155 M board feet per 
9 hour shift, hard and soft woods. Sawed for high grade 
rather than mill cut. With an experienced crew, were 
able to produce a very high grade green cut and with 
tight yard controls held yard waste to a low percentage. 
The crew represents 135 years of successful mill ex- 
perience in North and South Carolina, Virginia, West 
Virginia, Georgia, Florida, Alabama, Oregon, Washing- 
ton and California. 


The crew consists of: 
1. Saw Filer 


10 years experience band, band resaw, circular, 
edger, gang and trimmer saws. Thoroughly cap- 
able of brazing, retoothing, splicing and patching. 
In addition, band wheel tooling and guide mainten- 
ance. 


. Mill Foreman - Mill Wright 


40 years experience all phases mill operation and 
maintenance. Has operated mills in all classes 
from portable circulars to twin bands with gang 
and resaws. Capable of building mill from ground 
up and installing all machinery. Considered the 
dean of southern sawmill men. 


. Sawyer 


15 years experience both band and circular with 
shotgun and cable feeds. Has cut 50 M. board feet 
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on 9 hour shift, high grade hard and soft wood. 
Careful, steady and excellent reputation for low 
miscuts. 


. Head Block Setter 


10 years experience on electric, air and hand 
ratchet carriages. Can work with air or hand 
doggers. Can train hand doggers if necessary. 


. Edgerman 


15 years experience 4 to 6 saw and bull edgers. 
Fast, accurate and excellent grader of both hard 
and soft woods. Can produce highest possible 
grade from each cut. 


. Grader 


Southern Pine and Hardwood Certificate. Grade 
and scale, green or dry. Capable green chain 
grading and scaling. 


. Yard Foreman 


This man available if mill cut justifies a full time 
yard foreman. In most single band operations 
these duties can be handled by the Mill Superin- 
tendent and Foreman. A lead man is generally 
all that is required. 


. Logging Superintendent 


25 years experience all types logging, which in- 
cludes swamp, coastal plains and mountains. 
Thoroughly familiar with all types modern equip- 
ment, in addition to animal operations. Excellent 
low cost production record and ability to estimate 
from own cruise. 


This entire crew can be assembled in Miami within 30 
days from date of notification. We have good records 
of production which includes such operations as: 
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Royal Lumber Co. - Summerville, S.C. 
Ritter Lumber, Inc. - Hurley, Va. 
Wright Lumber Co. - Bristol, Va. 
Shevlin-Hixon Lumber Co. - Bend, Oregon 
Oregon American Lumber Co. - St. Heleus, Oregon 
Long-Bell Lumber Co. - Longview, Washington 
Augusta Hardwood Co. - Augusta, Ga. 
Jones Lumber Co. - Summerville, S.C. 
Shipe Lumber Co. - Appalachicola, Fla. 
Jackson Lumber Co. - Lockhard, Alabama 


THE FACTUAL DATA SET FORTH HEREIN HAVE 
BEEN FURNISHED BY JOE HARRIS AND ARE BE- 
LIEVED TO BE CORRECT. 


Darwin Charles Brown 


BRIEF FOR APPELLANT 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,460 | 


DARWIN CHARLES BROWN 
| Appellant, 


Ve 


UNITED STATES OF AMERICA 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


itag States Court of Appe@S oMAS A. WADDEN, JR. 
United St? circuit 
for the Deaficd at Geluimara ETER R. TAFT 
a JUDITH COLEMAN RICHARDS 
Filey 907 8 1965 1000 Hill Building 
Washington, D.C. 


V2! ?. OG cebeowd Counsel for Appellant 


~ 


QUESTIONS PRESENTED 


1. Whether, consistently with due process, a prose- 
cutor may: 

(a) withhold from key witnesses their prior State- 
ments to government officials or bank records in the 
government's possession and then elicit from the wit- 
nesses testimony known by the prosecutor to be con- 
trary to said prior statements or bank records; and 

(b) rely on the direct testimony of the said witnesses 
in summing-up to the jury even after the witnesses, hav- 
ing been shown their prior statements on cross-exami- 
nation, have disavowed the direct testimony. 


2. Whether Counts 1 through 10 of the indictment 
should have been consolidated into a single count when 
it is admitted that the indictment charges but one scheme 
to defraud. 


3. Whether, under Kotteakos v. United Slales, 328 
U.S. 750 (1946), it was improper to refuse to instruct 
the jury concerning the legal effect of the number of con- 
spiracies and schemes to defraud shown by the evidence, 
when the prosecution has claimed there was only a sin- 
gle conspiracy and scheme to defraud and when it might 
be found from the previous indictments in the case and 
from the proof at trial that there were separate conspir- 
acies and schemes involving different periods of time. 


4. Whether, consistently with the right of an accused 
to be indicted by a Grand Jury, a prosecutor may amend 
an indictment by naming three men as co-conspirators 
in the bill of particulars who were known to the grand 
jury but not named by it as co-conspirators. 


5, Whether, ona defendant's challenge of the pro- 
priety of a new indictment, it is an abuse of discretion 
to deny a motion for in camera inspection of the grand 
jury minutes after the defendant has shown that the new 


(id) 


indictment was by a new grand jury, on a presentation 
by a new prosecutor, using only a single witness and 
taking So little time as to raise a grave doubt whether 
the earlier grand jury minutes were even read to the 
new grand jury. 


Ghited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,460 


DARWIN CHARLES BROWN 
Appellant, 


Vv. 


UNITED STATES OF AMERICA 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


(v) 
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STATEMENT OF THE CASE 


Background 

Inter-American Timber Corporation 
Venezuela Mines, Inc. 

Verdict 


STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


I, The Trial Court Erred in Denying Appellant's 
Motion for a New Trial Based on Prosecutorial 
Misconduct Throughout the Trial 


A. The Prosecutor Deliberately Adduced Mis- 
leading Testimony From Five Key Govern- 
ment Witnesses 


(1) The Testimony of the Witness Stanford . . 

(2) The Testimony of Unindicted Co-con- 
spirator Harris 

(3) The Testimony of Investor Troup 

(4) The Testimony of Investor Roberts 

(5) The Testimony of the Witness Bryan... . 

(6) The Withholding of the SEC Materials 
Was Intentional 


. Appellant Was Prejudiced by the Prosecut- 
or's Solicitation of Baseless Testimony 
Concerning Additional Payments Received 
by Him From Inter-American Funds, and 
by the Court's Refusal To Strike This Tes- 


. The Prosecutor Misrepresented the Testi- 
mony of Investor Pfeiffer in Her Summa- 


. The Total Effect of the Prosecutor's Im- 
proper Practices Was To Confuse and 
Prejudice the Jury 


(vi) 


TABLE OF CONTENTS (Continued) 
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JURISDICTIONAL STATEMENT 


On August 24, 1964, the appellant, an attorney, was 
charged in an eleven-count indictment with ten substan- 
tive counts of fraud in the offer and sale of securities, 
in violation of §17(a) of the Securities and Exchange Act, 
Act of May 27, 1933, c. 38, 48 Stat. 84, as amended, 15 
U.S.C. §77q(a), and conspiracy to commit these offenses, 
in violation of the Act of June 25, 1948, c. 645, 62 Stat. 
701, 18 U.S.C, §371. (J.A. 14-29). Trial commenced 
on January 25, 1965, and on February 18, 1965, the jury 

- found appellant guilty on six of the eleven counts charged. 
(Tr. 3356-57). On May 21, 1965, the court sentenced ap- 
pellant to four months to one year and a day imprison- 
ment on each count, the sentences to run concurrently, 
and to a fine of $5,000 on the conspiracy count (J.A.74). 
With the exception of the fine, the sentence was sus- 
pended. (Ibid). Notice of Appeal was filed May 21,1965. 
(J.A. 75). 


The jurisdiction of this court is based on 28 U.S.C. 
§1291. 


STATEMENT OF THE CASE 


Background 


Darwin Brown, a member of the bar of California 
who has practiced law for twenty-eight years, came to 
Washington in 1939. (Tr. 2525). He became a partner 
in a well-respected law firm (Tr. 2526) and held this 
position during the entire period of time relevant to this 
case. Between 1959 and 1961, the period covered by the 
indictment, Brown had an active law practice (Tr. 2563- 
69) specializing in Securities and Exchange Commission 
and corporate matters. He brings this appeal, despite 
the Court's suspension of sentence on the six felony 
counts of which he was convicted below, to vindicate his 
professional position. In so doing, he does not rely upon 


a claim of insufficient evidence. Rather, he asserts the 
unfairness of the government's injecting him into a 
scheme in which he had no part, and challenges the fla- 
grant improprieties at trial which served to reinforce 
the government's theory and to secure his conviction, 


Brown was originally indicted with Ralph Whitmore in 
March 1964 in United States v. Darwin Brown, etal., Cr. 
No. 208-64. See Official Transcript of Proceedings, Mo- 
tions, November 6, 1964, p. 5. The first nine counts of 
the indictment charged that the defendants had violated 
15 U.S.C. §77q(a) by engaging in a fraudulent scheme or 
device in the offer and sale of securities of the Inter- 
American Timber Corporation. The tenth count accused 
the defendants of conspiring, in violation of 18 U.S.C. § 
371, in connection with the offer and sale of such securi- 
ties. (Ibid). At approximately the same time, March 
1964, a second, two-count indictment, Cr. No. 228-64, 
was returned against Brown, Whitmore, and Thomas 
Kent alleging that they employed an unlawful scheme or 
device in violation of 15 U.S.C. §77q(a) in the offer and 
sale of securities of Venezuela Mines, Inc. and that they 
unlawfully conspired in such offer and sale. (Jd. at 6). 
Both of these indictments emanted from the July 1963 
Special Grand Jury and the evidence was presented to it 
by Assistant United States Attorney Barbara Lindemann. 
(Id. at 5). 


Cr. No. 208-64 was set for trial on September 14, 
1965. However, approximately three weeks before that 
date the prosecutor informed Thomas A. Wadden, Jr., 
Esq., Brown's counsel, and Gary Bellow, Esq., Whit- 
more's counsel, that the government would seek to con- 
solidate the two pending indictments. (Jd, at 6-7). When 
the defendants indicated that they would oppose any such 
consolidation, the prosecutor informed them that, if they 
persisted in their opposition, the government would se- 
cure a superseding indictment, which would have the ef- 
fect of consolidation. (Ibid). The defendants persisted 
in their opposition and, as threatened, on or about Au- 


gust 24, 1964, the instant indictment, Cr. No. 785-64 
(J.A. 14, ff.) was returned, not by the July 1963 Special 
Grand Jury which had considered the original indict- 
ments but by the May 1964 Special Grand Jury. (Motions 
of November 6, 1964, supra, at 6-7). The government 
produced only one witness before the grand jury in con- 
nection with this superseding indictment. (id. at 16). 


The present indictment (Cr. No. 785-64, J.A. 14, ff.) 
contains eleven counts, each of which names Brown, Whit- 
more and Kent as defendants. The first nine counts 
charge fraudulent offers and sales of securities of Inter- 
American Timber Corporation and are the same of- 
fenses which were alleged in the first nine counts of Case 
No. 208-64, with the addition of Kent as a defendant. 
(See J.A. 14-25). Count ten involves Venezuela Mines 
securities and alleges the identical offense charged in 
count one of Cr. No. 228-64, (See J.A. 25-26). Count 
eleven charges a violation of 18 U.S.C. §371 and includes 
all of the allegations set forth in the two conspiracy 
counts contained in the superseded indictments with one 
addition: for the first time it is alleged that Kent con- 
spired with Brown and Whitmore in the offer and sale of 
Inter-American securities. (See J.A. 26-29). In March 
1964, when the July 1963 Special Grand Jury returned 
the two separate indictments both the grand jury and the 
prosecutor knew of Kent's connection with Inter-Ameri- 
can. 


Prior to the commencement of trial on January 25,, 
1965, Ralph Whitmore entered a plea to one count of the 
indictment (J.A, 6) and he appeared at trial as the gov- 
ernment's principal witness. On February 17, 1965, the 


lane Inter-American records in appellant's possession, includ- 
ing the minute books recording Kent's election as president 
of the corporation, were produced by appellant for the grand 
jury pursuant to a subpoena duces tecum. Further, all Inter- 
American stock certificates involved herein were signed by 
Kent as corporation president. 
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jury found Brown guilty on counts 2, 3, 5, 6, 10 and 11 

and acquitted him on the remaining five; Kent was con- 
victed on counts 5, 6, 8, 10 and 11 and acquitted on the 
remaining six. (Tr. 3356-57). 


Inter-American Timber Corporation 


In 1959, Brown was counsel to George Stanford, (Tr. 
617 (Stanford))? who was an authorized broker-dealer 
and operated under the name of Stanford Corporation 
(Ibid) with offices in the District of Columbia. (Tr. 619 
(Stanford)). At that time Whitmore was employed by 
Stanford as a securities salesman. (Tr. 23 (Whitmore)). 


In the spring of 1959, Whitmore told Stanford that a 
company having large concessions of timber land in Sur- 
inam was interested in securing financing. (See e.g., 
Tr. 24 and 304 (Whitmore)). 


Whitmore then traveled to Florida to secure further 
information concerning this company and its financial 
needs. (Tr. 24-25 (Whitmore)). There he met with the 
president of the Surinam Timber Corporation ({herein- 
after Surtimco], Joe Harris, and discussed with Harris 
the type of financing desired. (Ibid), After having re- 
ceived Whitmore’s report in June of 1959, Stanford 
sought Brown's legal advice concerning the proposed 
financing of Surtimco (Tr. 620 (Stanford)), and Brown 
then corresponded with Harris in this connection. (Ibid). 
Throughout this period of time, Stanford and Brown be- 
lieved that Harris had 125,000 acres of virgin timber 
land under concession, because Harris had furnished 
Whitmore, in Florida (Tr. 309-310 (Whitmore)) a 66- 
page brochure (Def's Exhibit 1) which contained state- 
ments to that effect, and Brown relied on such State- 
ments in corresponding with Harris on Stanford's be- 
half. (Def's Exhibit 2, Tr. 321-22). Due to the geograph- 


= Names contained in parentheses following transcript refer- 
ences indicate the witness whose testimony is cited for the 
stated proposition. 
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ical distance between Surinam and Washington, D.C., 
and the delay in commencing further negotiations, Stan- 
ford withdrew from the proposed financing in the fall of 
1959. (Tr. 637 (Stanford)). 


In November of 1959, Whitmore left Stanford's em- 
ploy to pursue independently the financing of the Suri- 
nam timber project (Tr. 326 (Whitmore)), and consulted 
Brown as a lawyer concerning possible methods of fi- 
nancing this project. (Tr. 328 (Whitmore)). During late 
November and December, Whitmore talked with Brown 
on occasion about the best method of financing the new 
timber corporation which Whitmore proposed to estab- 
lish. (Tr. 328-30 (Whitmore)). At the time Whitmore 
consulted Brown he had a copy of the 66-page brochure 
prepared by Harris which specifically stated that Sur- 
timco had 125,000 acres of timber concessions in Sur- 
inam (See Def's. Exhibit 1, Tr. 309-10, 327 (Whitmore)). 
When Whitmore talked with Brown in November 1959, 
he informed Brown that he had definitely decided to form 
a corporation and thathe planned to seek financing through 
a public offering of securities. (Tr. 329 (Whitmore)). 
He asked Brown to incorporate the new company and to 
represent it in preparing a registration statement for 
filing withthe SEC. (Tr. 2540-41 (Brown)). Whitmore 
further indicated his intention to secure interium financ- 
ing on a private basis until a public offering of stock 
could be made. (Tr. 398 (Whitmore)). 


Between December 30, 1959, and April 15, 1960, Whit 
more sold to three persons a total of $12,500 pre-incor- 
poration shares of Inter-American Timber Corporation 
stock at $1 a share and this money was deposited in the 
company's bank account, (Tr. 352 (Whitmore)). W. J. 
Troup, a former customer of Whitmore, bought 5,000 
shares on December 30, 1959. (Tr. 537-39 (Troup)). 
Donald Cooke purchased 2,500. shares on January 19, 
1960. (Tr. 1441-42 (Cooke)). John Suggs, a former Whit- 
more customer, purchased 5,000 shares on January 22, 
1960. (Tr. 727 (Suggs)). 
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The only other Inter-American investor, Edgar Pfeif- 
fer, had for several years prior to 1960, been a cus~- 
tomer of Whitmore (Tr. 965-67 (Pfeiffer)), and, during 
this time had purchased from him numerous Stocks. (Tr. 
965-67 (Pfeiffer)). Whitmore testified that he had sold 
or traded with Pfeiffer approximately $34,500 worth of 
stocks (Tr. 433 (Whitmore)), including a block of Whit- 
more’s personal Inter-American stock (Tr. 433 (Whit- 
more)), paid for partly by checks made out to Ralph 
Whitmore (Tr. 978 (Pfeiffer)) and partly by trades of 
other stocks. (Tr. 434 (Whitmore)). Whitmore readily 
admitted that the proceeds from these sales never 
reached the Inter-American treasury (Tr. 434-35 (Whit- 
more)), but rather went into his own pocket (Ibid) or into 
the account of R. H. Whitmore & Co. (Ibid). 


Brown knew none of the investors at the time of these 
sales with the exception of Cooke who, after a represen- 
tative of the Merrill-Lynch brokerage house had told 
him of the Inter-American project in glowing terms 
(Tr. 1460 (Cooke)), requested Whitmore to introduce 
him to Brown. During the brief ten-minute meeting 
(Tr. 1467 (Cooke)) which ensued on January 19, 1960, 
Brown informed Cooke, inter alia, that an investment in 
this security was speculative and that he should not make 
it unless he could afford to lose the money. (See, for 
example, Tr. 1437-38, 1464, 1468 (Cooke)). Brown's 
only other contact with Inter-American sales was a let- 
ter he wrote to Suggs on January 17, 1960, at Whitmore’s 
request (Tr. 726-27 (Suggs)) in which he confirmed that 
Inter-American planned a public offering of its securi- 
ties. At the time this letter was written the starement 
was correct. (Tr. 2551 (Brown)). 


In late February 1960, Whitmore told Brown that he 
thought Inter-American could secure the necessary fi- 
nancing privately and he asked Brown to prepare awrit- 
ten proposal for use in negotiations with a groupheaded 
by John Steelman. (Tr. 2580-83 (Brown)). Brown, with 
Harris’ assistance (Tr. 1151, 1196-97 (Harris)), pre- 


pared an initial memorandum dated March 1, 1960, and 
a revised version dated March 7, 1960. (J.A. 229, ff; 
239,ff.). Harris knew that Brown had no knowledge con- 
cerning lumbering operations in Surinam (Tr. 1210-11 
(Harris))and therefore supplied him with all the infor- 
mation in the memorandum dealing with timber conces- 
sions, evaluation, costs, projected profits and proposed 
personnel. (See, e.g. Tr. 1196-97, 1220, 1232-33 (Harris)). 
Both of these memoranda, prepared solely for use in 
connection with the Steelman negotiations, were pre- 
faced with the capitalized warning "PRIVATE" (J.A. 229, 
239), and the financial statements contained in eachwere 
plainly marked "pro forma" (J.A, 231, 233, 243, 245), 
thus making it clear that they were intended to reflect 
the company's condition if and only if the Steelman 
group actually made the contemplated $850,000 invest- 
ment. Both memoranda listed John Steelman as presi- 
dent of the proposed corporation. (J.A. 229 and 239). 


The government contended, however, that these mem- 
oranda were fraudulent because: (1) each reflected that 
Inter-American had 125,000 acres of concessions in Sur- 
inam, whereas the government claimed that, at most, 
Harris had 25,000 acres under concession on March 1, 
1960, and (2) each evaluated these concessions at 
$9,322,400, ° whereas the government claimed there 
was nothing on which to base such valuation. With res- 
pect to the first charge, evidence adduced at trial showed 
that when Brown and Harris compiled the March lst 
memorandum they worked from a prior Surtimco finan- 
cial statement which was supplied by Harris for the pur- 
pose of drawing up the financial data for the Steelman 
negotiations. (Tr. 1151 (Harris)). It was stipulated that 
the notation made on this statement at that time (Tr. 
2621 (Brown)), "Surinam, 25,000 acres plus (contingent 
100,000 acres)", (J.A. 238) was in Brown's own hand- 

7 The $9 million figure is as charged in the Government's Bill 
of Particulars, to which amount proof was therefore limited 
at trial. 


writing. (Tr. 1209). Sometime prior to trial this very 
balance sheet, which had been a part of the original 
March 1st memorandum, was detached therefrom. It 
was produced only after a demand was made onthe pros- 
ecutor through the Court. (Tr. 1140-49). 


In incorporating the above notation into the proforma 
balance sheets of March 1 and 7, Harris convinced Brown 
to list the full 125,000 acres (Tr. 2576-77 (Brown)) by 
arguing that these pro forma sheets represented only a 
projection of what the company would actually have if the 
Steelman group made the suggested investment (Tr. 1278- 
79 (Harris)) and that that investment, coupled with his 
good relations with the Surinamese government, espe- 
cially with a member of the national legislature who had 
been retained as local counsel for Surtimco (Tr. 1271, 
1277 (Harris)) ensured the full 125,000-acre grant. 


The government's second contention was that the pro- 
jected value of $9,332,400 for the timber concessions 
was fraudulent in that it grossly overestimated their 
value. Yet, the projected value in the March 1 balance 
sheet of $93,223,400 was insisted upon by Harris, who 
supplied the formula by which this figure was computed 
(Tr. 1215 (Harris)) and who was the only person who was 
actually familiar with the concessions, (Tr. 1210-11 (Har- 
ris)). Out of an abundance of caution, Brown inserted 
the footnote showing a much more conservative value of 
$9,322,400. (J.A. 231). The March 7 memorandum car- 
ried an identical notation (J.A. 244). The only witness 
called by the government on this issue of valuation was 
Harris who testified it was his opinion the value of 
$9,322,340 was "low". (Tr. 1216 (Harris)). After the 
Steelman negotiations terminated without fruition, Whit- 
more asked Brown to prepare yet a third memorandum 
to be used in negotiations with another, similar group. 
(Tr. 2618 (Brown)). Brown prepared such a memoran- 
dum which was even more conservative in nature. The 
memorandum carried a date of March 15. (JA. 246, ff.) 


All three of the aforementioned memoranda were 
prepared on Brown's stationery, (J.A. 229, 239, 246) and 
the originals of the March 1 and 15th versions were 
signed by Brown. (J.A. 237, 257). Brown sent copies of 
the March 15 memorandum to close friends and busi- 
ness associates largely during the month of March, 1960, 
(Tr. 2635 (Brown)). Although the government produced 
at trial three versions of an April 1 memorandum con- 
cerning Inter-American, the evidence showed that these 
were written by Ralph Whitmore without Brown's knowl- 
edge or participation. (Tr. 2628-29 (Brown); 2265-66 
(Kent)). They were not prepared on Brown's office sta- 
tionery and they did not carry Brown's signature. (J.A. 
77, ff.). 


Government counsel elicited an answer from Whit- 
more that of the $12,500 received by Inter-American 
from the sale of its securities, he received $6,750 and 
Brown received $5,000. (Tr. 128 (Whitmore)). How- 
ever, the bank records and financial file of Inter-Amer- 
ican which were in the possession of government coun- 
sel (Gov. Exhibit 20), established that Brown's lawfirm 
received a fee of $2,500 and that in addition, Brown re- 
ceived a net of $150 (Tr. 2690(Brown); 1755 (Whitmore)), 
which was used to pay the company's incorporation ex- 
penses. (Tr. 2562 (Brown)). Appellant never sold any 
part of the 100,000 Inter-American shares received by 
his law firm and he resigned from all positions held on 
behalf of this corporation in June 1960. (Tr. 2644-46 
(Brown)). 


Venezuela Mines, Inc. 


Thomas Kent had worked as an accountant and for- 
eign business investment consultant in countries from 
Guam to Saudi Arabia (Tr. 1858-59 (Kent)) and, during 
his free time, had prospected for minerals in various 
parts of the world. (Tr. 1861-62 (Kent)). In 1954 and 
1955, while employed in Venezuela by the Cerro de 
Pasco Copper Mining Corporation, he began to investi- 
gate the diamond and gold reserves in that country, lo- 
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cated largely in and along the Icabaru and Paragua Riv- 
ers, (Tr. 1866 (Kent)), the area in question here. (Tr. 
2111 (Kent)). In addition to using placer and Sluice 
mining methods, Kent built a barge and actually did 
some diving for these minerals. (Tr. 1866-70 (Kent)). 


During this time, he renewed a former friendship 
with Robert Taube, who, while supervising iron mining 
operations for U.S. Steel in Venezuela (Tr. 2067 (Kent)), 
had staked-out claims on several diamond and gold con- 
cessions in the same area where Kent was prospecting. 
(Tr. 2068-70 (Kent)). In 1954, Taube and Kent planned 
to consolidate their efforts, and to attempt to raise fi- 
nancing to develop these proprieties. (Tr. 2068-69). 
Even though these plans were never consummated, Kent 
and Taube kept in contact with each other, and in 1960, 
on the basis of further explorations and reports by a 
geologist, James P. Hea, they determined to reactivate 
the project. (Tr. 2083-84 (Kent)). In May 1960, there- 
fore, Kent, Taube, and Hea met in New York to discuss 
the venture with Russell Bryan, a consulting mining en- 
gineer who had worked on the 1954 project, (Tr. 1734 
(Bryan)) and he agreed to advise them on their renewed 
efforts (Tr. 1717 (Bryan)) and to assist them in raising 
capital. (Tr. 2084, 2093 (Kent)). 


Kent then approached Darwin Brown and requested 
him to act as legal counsel for a new company to be 
formed to secure the financing necessary to operate 
these concessions. (Tr. 2648-49 (Brown)). Brown con- 
tacted Taube concerning the proposal (J.A. 202) and, 
after further correspondence and discussions, he incor- 
porated Venezuela Mines in August 1960 paying the $500 
incorporation expenses out of a $1,250 retainer which he 
had received from Kent. (Tr. 2644 (Brown)). 


In the fall of 1960, Ralph Whitmore offered to do some 
preliminary work in obtaining financing for the corpora- 
tion (Tr. 2117 (Kent)) and thereafter contacted an old 
friend and former customer (Tr. 964-65 (Pfieffer)), Ed- 
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gar Pfeiffer, about the project, (Tr. 898 (Pfeiffer)) intro- 
ducing him to Kent over the telephone. (Tr. 900 (Pfeif- 
fer)). Pfeiffer agreed to make an initial $5,000 capital 
contribution so that the corporation could acquire the 
Venezuelan company's concessions and get under way. 
(Tr. 467 (Whitmore)). 


In December 1960, Kent, Whitmore, and Pfeiffer trav- 
elled to Venezuela for the purpose of acquiring by merger 
the diamond and gold concessions belonging to Taube and 
Hea's corporation, Minera Uraima, S.A. (Ibid). At Kent's 
request, Brown accompanied them to advise on the nego- 
tiations. (Tr. 2654 (Brown)), On December 18, 1960, in 
Caracas, Venezuela, the American and Venezuelan cor- 
porations reached an agreement to merge (Tr. 485 (Whit- 
more), 976 (Pfeiffer), 1927(Kent), 2659-61 (Brown)), and 
the general terms of the merger were roughed out. It 
was further agreed that these terms would be put into 
final form by Brown upon his return to the United States. 
(Tr. 1927 (Kent), 2660-61 (Brown)). Pfeiffer attended 


all business meetings in Venezuela (Tr. 2133 (Kent)) and 
took notes on the proceedings. (Tr. 913 (Pfeiffer)). 
While there, he also examined the merger documents 
(Tr. 907 (Pfeiffer)) and was elected a director of the 
newly merged corporation. (Tr. 899-900, 913 (Pfeiffer)), 


Subsequent to this meeting, Whitmore contracted with 
Venezuela Mines to act as a fund-raiser for the venture. 
(J.A. 206, ff.). Robert Taube signed these agreements 
on behalf of Venezuela Mines, Inc. (J.A. 209, 213). On 
February 1, 1961, Taube and Hea, acting for Uraima, 
Signed the formal agreement of merger with Venezuela 
Mines, Inc. which embodied the agreement reached in 
Caracas in December (J.A, 215, ff.). The agreement 
Stated that all concessions and rights belonging to Ura- 
ima became the property of Venezuela Mines, Inc., and 
that Taube would become president, and Hea, executive 
vice-president of Venezuela Mines (J.A. 215-17). Six 
days later, Taube and Hea entered into employment con- 
tracts with the newly merged corporation. (J.A. 218- 
223), 
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Thereafter, on the basis of his own knowledge, infor- 
mation supplied by Taube and Hea, and uncertified pro 
forma balance sheets prepared partially by an account- 
ant, David Brooks, (Tr. 2162-63 (Kent)), Kent completed 
the compilation of a brochure to inform qualified pro- 
spective investors about the new corporation. (J.A. 85, 
ff.). Brown had nothing to do with the preparation of 
this brochure (Tr. 2160-2165 (Kent)). 


Count 10 of the indictment charged that the mailing of 
this brochure to Pfeiffer violated 18 U.S.C. §77q(a). (J. 
A, 25-26). The government's theory was that the bro- 
chure furthered the scheme to defraud in two respects: 
(1) it falsely stated that Venezuela Mines, Inc. had dia- 
mond and gold concessions in Venezuela; (Tr. 8 (Linde- 
mann)); (2) it falsely and improperly evaluated the 
worth of these concessions. (Tr. 3258 (Lindemann) ). 
With respect to the first contention, unrefuted evidence 
at trial showed that a merger occurred between the Ven- 


ezuelan and the American corporations, by reason of 
which Venezuela Mines, Inc., acquired all diamond and 
gold concessions owned by Uraima. (Supra, p. 11). 


With respect to the second contention, it is first to 
be observed that the brochure contained a lengthy state- 
ment showing the exact methods by which the mineral 
valuations were calculated. (J.A. 108-111). Moreover, 
Thomas O'Neill, a Certified Public Accountant familiar 
with the use of pro forma financial statements (Tr. 3015), 
testified that in his opinion as an expert, the use of pro- 
forma financial statements in the brochure was proper 
since the purpose of such statements was to show what 
the condition ofa business would be "if and only if — the 
transactions that are contemplated ultimately to take 
place..." (Tr. 3033). Consequently, he stated that it 
was perfectly proper to show what the effect on the cor- 
poration's earnings and profits would be if the needed 
financing were obtained, and that such a statement did 
not need to disclose on its face which of the projected 
figures were based solely on opinions (Tr. 3072). 
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The brochure’s valuations were further elucidated 
by Dr. Howard Meyerhoff, head of the geology depart- 
ment at the University of Pennsylvania (Tr. 2699 (Mey- 
erhoff) and an expert in mineralization (Tr. 2707 (Court)) 
in this geographical area. (Tr. 2704-05 (Meyerhoff)). 
He testified that, in his expert opinion, the brochure's 
valuations were within "the right order of magnitude” 
(Tr. 2741), indeed that Hea's estimated valuation of the 
minerals on the concession at $122 million was "very 
conservative" (Tr. 2737), that Venezuela was the rich- 
est diamond producing country in the Western Hemi- 
sphere (Tr. 2713), and that "there is no better situation 
in the world. .."’ (Tr. 2778) for minerals of this type. 


In addition to his net $750 fee from Kent and Taube, 
Brown's law firm received 250,000 shares of Venezuela 
Mines stock. (Tr. 2664 (Brown)). The firm never sold 
any part of these shares. (Ibid). 


Verdict 


The jury deliberated 1-1/2 days before returning a 
verdict finding Brown guilty on counts 2, 3, 5, 6, 10 and 
11, (Tr. 3356-57) and Kent guilty on counts 5, 6, 8, 10 
and 11, (Tr. 3357-58). 


STATUTES INVOLVED 


Securities and Exchange Act §17(a) (Act of May 27, 
1933, c. 38, 48 Stat. 84, as amended, 15 U.S.C, §77q(a)): 


"Fraudulent interstate transactions. 


It shall be unlawful for any person in the 
sale of any securities by the use of any means 
or instruments of transportation or communi- 
cation in interstate commerce or by the use of 
the mails, directly or indirectly -- 


(1) to employ any device, scheme, or arti- 
fice to defraud, or 


(2) to obtain money or property by means 
of any untrue statement of a material fact or 
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any omission to state a material fact neces- 
sary in order to make the statements made, 

in the light of the circumstances under which 
they were made, not misleading, or 


(3) to engage in any transaction, practice, 
or course of business which operates or would 
operate as a fraud or deceit upon the pur- 
chaser." 


Act of June 25, 1948, c. 645, 62 Stat. 701, 18 U.S.C. 
§371: 


"Conspiracy to commit offense or to 
defraud United States. 


If two or more persons conspire either to 
commit any offense against the United States, 
or to defraud the United States, or any agency 
thereof in any manner or for any purpose, and 
one or more of Such persons do any act to ef- 
fect the object of the conspiracy, each shall 
be fined not more than $10,000 or imprisoned 
not more than five years, or both. 


If, however, the offense, the commission of 
which is the object of the conspiracy, is a mis- 
demeanor only, the punishment for such con- 
spiracy shall not exceed the maximum punish- 
ment provided for such misdemeanor." 


STATEMENT OF POINTS 


1. The trial below was saturated with government 
counsel's misleading direct examination of key gover- 
ment witnesses, with her unsubstantiated statements and 
prejudicial arguments to the Court and the jury. The 
trial court erred in denying appellant's motion to strike 
certain discredited portions of this testimony and in 
denying appellant's motion for a new trial based upon 
the deprivation of his Fifth Amendment right to a fair 
trial. 


2. The jury below was presented with an indictment 
containing ten substantive counts charging a single 


i) 


scheme to defraud. The court erred in failing to grant 
appellant's pre-trial motion to consolidate the separate 
substantive counts into a single count for trial. 


3. The jury below was not instructed concerning the 
legal question of the number of conspiracies and 
schemes shown by the evidence. The trial court erred 
in failing to instruct the jury onthe basis of Kotteakos v. 
United States, 328 U.S. 750 (1946) that if they found that 
the evidence showed two separate conspiracies and/or 
two separate schemes to defraud, they must find the de- 
fendant not guilty as charged. 


4. The indictment in this case was improperly 
amended by the government's bill of particulars to in- 
clude as co-conspirators three men known to the grand 
jury but not named by it. The trial court erred in deny- 
ing appellant's motion to arrest judgment on the ground 
that the court lacked jurisdiction over an invalidly re- 
turned and enlarged indictment. 


5. The indictment below was returned by a grand 
jury which, having heard the testimony of a single wit- 
ness, had insufficient evidence on which to form an un- 
biased and independent decision. The trial court erred 
in denying appellant's motion for an in camera inspec- 
tion of the grand jury minutes. 


SUMMARY OF ARGUMENT 


I. Under Brady v. Maryland, 373 U.S. 83, 88 (1963), 
a prosecutor must not cast himself in the role of the 
"architect of a proceeding that does not comport with 
standards of justice.” Appellant contends that the pros- 


ecutor below cast herself in just Such a role, conStruct- 
ing a superstructure of fraud over what were, in fact, 
bona fide business ventures which failed. The deliber- 
ateness of this construction is shown by its persistent 
pattern at trial: repeated solicitations from key govern- 
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ment witnesses of testimony incriminating to the appel- 
lant which testimony was contrary to prior statements 
of these witnesses given either under oath or to a con- 
scientious SEC attorney; failure to show any of these 
witnesses their prior statements which were inconsistent 
with the government's theory of the case, coupled with 
showing one of these witnesses those of his prior state- _ 
ments which were consistent with the government's 
theory of the case; the disavowal or discrediting by five 
government witnesses of their direct testimony while un- 
der cross-examination; and prosecutorial reliance in 
Summation on the very testimony which was disavowed 
or discredited. The pattern was emphasized when the 
prosecutor elicited from her own witness testimony to 
the effect that appellant had received a $2,500 payment 
from the corporate bank account in addition to an admit- 
ted fee paid his law firm. This testimony placed 40 per 
cent of the funds raised by the corporation into appel- 
lant's pocket. But, while both the questions and answers 
related solely to the corporate bank account, testimony 
ultimately adduced by the defense revealed that the wit- 
ness had not been Shown the complete corporate bank 
records which were in the government's possession, and 
which revealed that no such payment had ever been made. 
Cross-examination further demonstrated that the prose- 
cutor had, however, shown this witness his own checks 
from that very file to enable him to testify accurately to 
the amount he received from corporate funds. 


A prosecutor's failure to correct false testimony, 
(Napue v. Illinois, 360 U.S. 264 (1959)), and misstate- 
ments of the testimony and proposed testimony of wit- 
nesses (Jones and Campbell v. United States, US. 
App. D.C. __, 338 F.2d 553 (D.C. Cir. 1964)), have been 
held to deprive a defendant of a fair trial. The prose- 
cutor’s misconduct here encompassed both of these prac- 
tices and, in addition, served as the conduit by which 
misleading evidence was placed before the jury. Appel- 
lant was thereby deprived of a fair trial as guaranteed 
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by the Fifth Amendment's due process clause, and is 
entitled to a reversal of his conviction below. 


Il. In United States v. Universal C.I.T. Credit Corp., 
344 U.S, 218 (1952), the Supreme Court held that it was 
proper to consolidate all counts involving only a single 
course of conduct. Prior to trial below, therefore, ap- 
pellant moved to consolidate the ten substantive counts 
against him because, by the very fact that all allega- 
tions were set out in Count 1 and merely incorporated 
by reference in the remaining counts, they charged only 
one scheme to defraud. Under United States v. Cashin, 
281 F.2d 669, 674 (2d Cir. 1960), the court consolidated 
the substantive counts in a smilar stock fraud indict- 
ment into a single count and, in So doing, distinguished 
mail fraud cases, wherein each mailing is a separate 
offense, from stock fraud cases, wherein the use of the 
mails merely constitutes the basis for federal juris- 
diction. Moreover, in the case at bar, both the prose- 
cutor and the trial court stated that only one scheme to 
defraud was charged. Under Universal C.I.T., Cashin, 
and 15 U.S.C. §77q(a), therefore, the single offense al- 
leged should have been charged in a single count, rather 
than in ten separate counts, giving the appearance of an 
allegation of ten separate crimes. The failure to grant 
appellant's motion to consolidate constituted prejudicial 
error. 


Ill. Appellant contends that the trial court erred in 
refusing to give two proposed instructions based on Kot- 
teakos v. United States, 328 U.S. 750 (1946). These were 
requested because the original indictments returned in 
this case charged separate conspiracies and separate 
schemes to defraud, because these conspiracies and 
schemes were united in the present superseding indict- 
ment after presentation to a new grand jury on the basis 
of scanty evidence (See point V, infra), and because the 
evidence at trial supported a finding of separate trans- 
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actions at widely separate locations during separate pe- 
riods of time, conducted by separate groups of persons. 
Since under United States v. Crosby, 294 F.2d 928 (2d 
Cir. 1961), these are factual considerations which are 
"primarily" for the jury to determine, it was prejudi- 
cial error not to submit them to that body so that it 
could properly determine whether the defendant had 
been proved guilty as charged. 


IV. Appellant contends that the court below lacked 
jurisdiction because the indictment on which he was 
tried was amended by a body other than a grand jury, 
in contravention of the requirements of Amendment V 
of the United States Constitution, Ex Parte Bain, 121 
U.S. 1 (1897), Stirone v. United States, 361 U.S. 212 
(1960), and Russell v. United States, 369 U.S. 749 (1962), 
Amendment was effected through the government's bill 
of particulars which named as co-conspirators three 
men who were known to the grand jury but whom the 
grand jury chose not to name as co-conspirators. Ap- 
pellant was thus injected into a conspiracy larger than 
and different from that charged by the grand jurors. 
Trial on such an enlarged indictment was improper un- 
der the authorities cited above, and it was error to deny 
appellant's post-trial motion to arrest judgment on this 
ground. 


V. Under United States v. Costello, 350 U.S, 359 
(1956), a defendant's Fifth Amendment right to be in- 
dicted by a grand jury includes the requisite that the 
grand jury be "legally constituted and unbiased."" Prior 
to trial appellant submitted those facts within his knowl- 
edge concerning his grand jury indictment: that thefirst 
grand jury to consider the case heard protracted live 
testimony, on the basis of which it returned two separate 
indictments charging separate conspiracies and schemes 
to defraud; that the prosecutor then requested defendants’ 
consent to consolidate these two indictments, stating that 
she would seek a Superseding indictment if they refused: 
that they did refuse and, as threatened, a Superseding 
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indictment was sought; that the re-presentation of this 
complex case was made in a very short time, by a pros- 
ecutor who was not otherwise familiar with the case, and 
through the testimony of a single live witness. The su- 
perseding indictment which was returned as a result of 
this presentation charged a single scheme to defraud 
and a single conspiracy. On this basis, appellant moved 
for an in camera inspection of the grand jury minutes to 
determine whether the indictment had been fairly and 
impartially returned as required, or whether its return 
was motivated by undue reliance on assertions by the 
prosecutor presenting the case. Appellant contends that 
the Court's denial of this motion constituted an abuse of 
discretion since a showing had been made that "the ends 
of justice require[d]" its grant, United States v. Socony- 
Vacuum Oil, 310 U.S. 150, 234 (1940), and that there was 
a "particularized need."" United States v. Procter & 
Gamble, 356 U.S. 677, 683 (1958). 


ARGUMENT 
I. 


The Trial Court Erred in Denying Appellant's 
Motion for a New Trial Based on Prosecutorial 
Misconduct Throughout the Trial 


A. The Prosecutor Deliberately Adduced 
Misleading Testimony From Five Key 
Government Witnesses 


The most recent decision in this Circuit reversing a 
conviction for prosecutorial misconduct is Jones and 
Campbell v. United States, __ U.S. App. D.C. _, 338 
F.2d 553 (D.C. Cir. 1964), which involved the same pros- 
ecutor who tried the case at bar. 


In Jones, the prosecutor attempted to buttress a "'pa- 
perthin'’ case by improper interrogation of witnesses 
and misleading summary of their testimony which served 
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to establish prima facie proof of the corpus delicti. The 
improper conduct was threefold: 


(1) The opening statement summarized anticipated 
testimony of government witnesses which was never 
forthcoming; 


(2) the direct and redirect examination of govern- 
ment witnesses repeatedly stated facts which the wit- 
nesses refused to verify; 


(3) the cross-examination of defense witnesses uti- 
lized leading questions which misstated their direct ex- 
amination. 


Although the trial judge attempted to correct each in- 
stance of misconduct with instructions, this court never- 
theless felt the defendant had been unduly prejudiced, and 
reversed his conviction. 


In the case at bar, this same prosecutor engaged in 
a thinly disguised evasion of the ruling in Jones in order 
once again to place misleading evidence before the jury 
on issues crucial to the proof of her case. She did this 
by failing to inform at least five important government 
witnesses that crucial parts of the testimony they pro- 
posed to give were contradicted by statements they had 
made to the SEC three years earlier.* These witnesses 
on cross-examination were then caught by surprise, and 
were put in the inexcusable and embarrassing position 
of either recanting their direct examination which they 
had given in good faith, or having it totally discredited 
by the SEC transcript or a reputable SEC attorney and 


2 At the conclusion of the direct testimony of each of these wit- 
nesses, the prosecutor, as required by 18 U.S.C. § 3500, gave 
the defense copies of the prior statements of each witness. 
On cross-examination, four of the witnesses testified that 
they had not seen their SEC statements before. Harris: Tr. 
1095; Troup: Tr. 552; Roberts: Tr. 1399; Bryan: Tr. 1728. 

In the case of Stanford, this is obvious from the context of 
his recantation. 
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investigator, Mr. Webb. Most of them chose to recant. 
Nevertheless, the prosecutor relied in her summation 
on their direct examination which had been either re- 
canted or severely discredited in order to persuade the 
jury that she had established her case. The record fur- 
ther supports the conclusion that she deliberately with- 
held the SEC statements from these witnesses to pre- 
vent the possibility, that they would readopt these state- 
ments prior to trial and therefore give evidence on di- 
rect examination exculpatory of the appellant. 


(1) The Testimony of the Witness Stanford 


When George Stanford appeared before the SEC on 
July 23, 1962, he was asked whether he had talked at all 
with the defendant Kent with respect to the Inter-Ameri- 
can venture. Stanford replied, 'T did not talk to him 
whatsoever about this”; he stated he had talked only with 
the defendants Brown and Whitmore. (Tr. 685). 


At trial, however, on direct examination, he testified 


that Mr. Kent had met with him in his office and had 
first brought the Inter-American venture to him. (Tr. 
618-19). When, on cross-examination, he was shown 
his SEC testimony (Tr. 685) which the prosecutor had 
withheld from him, he modified his testimony and la- 
beled his direct as "erroneous." The prosecutor, of all 
things, claimed surprise. (Tr. 689). 


So far as the record shows, the first time Mr. Stan- 
ford stated that Mr. Kent had visited his office was in 
an interview with the prosecutor two weeks before trial. 
(Tr. 697). Throughout his cross-examination and re- 
direct examination, Mr. Stanford accused the prosecutor 
of using this and other interviews to "try to more or 
less put words in my mouth..." (See, ¢.g. Tr. 668, 
673, 693). It may be relevant to this issue that it did 
not become necessary to tie the defendant Kent into the 
Inter-American venture until the appellant's reindict- 
ment. Kent was not a defendant in the original indict- 
ment in Inter-American, and if he had not been tied in, 
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the prosecutor would nothave been able to consolidate In- 
ter-American and Venezuela Mines into a single scheme 
and conspiracy. 


In summation, the prosecutor charged Kent with bring- 
ing the lumber scheme "to Stanford's attention." (Tr. 
3107). 


(2) The Testimony of Unindicted 
Co-conspirator Harris. 


On July 10, 1962, and January 17, 1963, Joseph Har- 
ris testified under oath before the SEC that he had sup- 
plied the appellant with the data in the March 1, 1960, 
memorandum which concerned timber valuations, financ- 
ing, and personnel, as well as a detailed biographical 
sketch of himself. (Tr. 1194-96 (Harris); J.A. 162-163). 


However, in February 1965, two months after he had 
been named as an unindicted co-conspirator, Harris was 
allowed to testify unequivocally on direct examination 
that Brown had set up all of the financial data on "all of 
the pages" in the March 1 memorandum, (Tr. 831) which 
data the government contended was fraudulent. Only 
when confronted on cross-examination with his prior 
contrary testimony did Harris retract his earlier denial 
of responsibility. (Tr. 1238). 


On the critical issue of whether appellant had reason 
to believe Harris had lumber orders when he sent the 
telegram of April 11, 1960 (J.A. 85), Harris testified be- 
fore the SEC that he had contingent orders from a num- 
ber of American companies (Tr. 1291-92; J.A. 168-172), 
that these orders totaled more lumber "than we could 
produce” (J.A. 169), and that the valuation of these or- 
ders ran "up close to what I had estimated" in the tele- 
gram.( Ibid) He stated: 'T had a lot of orders lined up 
for woods.” (J.A. 172). 


Three years later, the prosecutor adduced from Har- 
ris the unqualified statement that the telegram was false. 
Only when cross-examined on the basis of his state- 
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ments before the SEC did Harris testify that when he 
sent the telegram, he had many orders which were con- 
tingent on his being able to supply the lumber. (Tr. 
1292). 


On still a third matter, Harris testified before the 
SEC that when he met Brown in Florida in February 
1960, he had 25,000 acres of timber concessions avail- 
able for exploitation, that he had an additional 100,000 
acres in reserves, and that he so informed Brown. (Tr. 
1100-01; J.A. 175-77). 


At trial, however, the prosecutor repeatedly elicited 
from Harris testimony that he had no concessions what- 
soever during this period and that Brown knew this from 
his February meeting in Florida, (Tr. 812-13, 826-27). 
On cross-examination, Harris admitted his testimony 
before the SEC (Tr. 1101), and re-affirmed that he had 
in fact held not only the acreage therein referred to 
(Tr. 1270, 1279) but also a 37-acre lumber millsite. (Tr. 
1293). 


The prosecutor, however, summed up Harris’ testi- 
mony as follows to the jury: 
in February Brown had been in Miami 
_..he knew at that time... Harris and 
Mable did not have the concessions .. .” 
(Tr. 3132). 


(3) The Testimony of Investor Troup 


Troup was interviewed in 1962 by Mr. Webb of the 
SEC who made detailed and complete notes of the inter- 
view. Webb's report of the interview showed that Troup 
had received from Whitmore a copy of Harris' 66-page 
brochure, and that Whitmore had told him the Inter- 
American Company "was to obtain standing timber un- 
der lease..." (Tr. 596, J.A. 136;° (Emphasis sup- 
plied)). 


——_—_—_—— 

” Due to a printer's error, the word "obtain", contained in 
Webb's original report, is indicated by: " * * *" in the joint 
appendix. 
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At trial in 1965, Troup testified on direct examina- 
tion that he did not recall receiving the 66-page bro- 
chure, (Tr. 553), and that Whitmore told him "they had 
leases on a large tract of timber in South America.” _ 
(Tr. 538) (Emphasis added). Troup did not recant his 
direct testimony on being shown the Webb report. The 
appellant therefore called Mr. Webb as a defense wit- 
ness, and he testified that his contemporaneous notes 
were true and accurate. (Tr. 1853-54 (Webb)). 


In summing up Troup's testimony, the prosecutor 
stated: "Whitmore called Troup from Washington and 
told him essentially . . . that Inter-Americanhad 125,000 
acres..." (Tr. 3140; Emphasis supplied). 


The jury apparently did not believe either Troup or 
- the prosecutor; it acquitted the appellant on the only 
count involving a sale to Mr. Troup, Count 1. 


(4) The Testimony of Investor Roberts 


Colonel Roberts was interviewed on August 22, 1962, 
by Mr. Webb of the SEC who made detailed and complete 
notes. These notes (Tr. 1849-50 (Webb), J.A. 189, ff.), 
show that Colonel Roberts mentioned Brown only once 
during the interview, but they record frequent mention 
of Whitmore, and report that Roberts understood at 
that time ". . . that Surinam Timber Corporation was 
to shortly transfer its valuable concessions in Surinam 
to Inter-American." (Tr. 1410, J.A. 189; emphasis 
added). It is to be noted that Roberts had his money re- 
turned to him by Whitmore when he was about to be 
transferred out of the country. (Tr. 1398 (Roberts)). 


At trial, Roberts testified on direct examination to 
the exact converse of his prior statements: it was now 
Brown who talked with him during the Steelman meet- 
ings (Tr. 1394), Brown who outlined the Inter-American 
venture to him (Tr. 1396), Brown who had an arrange- 
ment with people in Surinam concerning concessions 
(Ibid), and most importantly, it was Brown who told him 
that Inter-American had "over 100,000 acres" of tim- 
ber concessions at that time. (Tr. 1396). Roberts did 
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not recant his direct testimony on being shown the Webb 
report, but when appellant called Webb to testify to the 
truth and accuracy of his contemporaneous notes, Webb 
stated that he had "most definitely” tried to record Ro- 
berts' statements accurately. (Tr. 1849), 


In summation, the prosecutor argued: 


"Roberts testified that Brown told him that 
Inter-American Timber Company owned 
over 100,000 acres of timber concessions 
in Surinam..." (Tr. 3144, Emphasis 
added). 


(5) The Testimony of the Witness Bryan 


Russell R. Bryan, a consulting mining engineer, 
turned over a letter to the SEC in 1962 which was read 
into the SEC record. The letter concerned conversa- 
tions Bryan had with Taube and Kent in New York in May 
of 1960. The plain meaning and intent of its language is 
to authorize Robert Taube to use Bryan's name as con- 
sulting mining engineer for the new Venezuela Mines 
project, stating in relevant part: 


"Dear Bob, 


"It was good to See you again and to hear 
of your new plans. As I told you, I will be 
happy to work with you on your projects. 


", .. What you should do, in my opinion 
is to establish headquarters in Washington 
through Kent, naming us as your Consulting 
Engineers, with offices in New York and 
San Francisco."" (Tr. 1719-20; J.A. 196-97. 
Emphasis added). 


The first page of the Venezuela Mines brochure there- 
fore stated: "Mr. Taube consulted as an expert with... 
Russell R. Bryan, Jr., the Company's Consulting Mining 
Engineer ...'’ (J.A. 86). 


On direct examination of Mr. Bryan, the prosecutor 
elicited testimony that Bryan had never been employed 
as a consulting engineer and that he had never given per- 
mission for the use of his name. Under cross-examina- 
tion based on the above letter, unearthed in the SEC 
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transcript, Mr. Bryan admitted that his reason for send- 
ing this letter was to firm-up the offer to become the 
company’s consulting engineer made to him during the 
May 1960 discussions with Taube and Kent. (Tr. 1718). 


When he testified before the SEC, Bryan was also 
asked whether the "sale of securities" had been men- 
tioned with respect to the proposed company during his 
May 1960 conversations with Taube. (Tr. 1731). He 
replied: 

"there was no direct mention of the sale 
of securities. The availability of capital was 
mentioned. It was eerth inferred by talk 


that it was valuable [sic] through his friends.” 
(Tr. 1731; J.A. 193). 


At trial, on both direct and redirect, Bryan testified 
to lengthy discussions on accounting practices necessary 
in evaluating reserves "if stock were to be sold publicly 
in the United States..." (See, e.g., Tr. 1727 1703). 
But, on re-cross examination Bryan admitted giving the 
above-testimony before the SEC. (Tr. 1729-31). 


The prosecutor's summary of Bryan's testimony was 
that he had warned Kent concerning the standards appli- 
cable to SEC registrations and public sales of securities 
in the new company. (Tr. 3102). 


(6) The Withholding of the SEC Materials 
Was Intentional 


Appellant asserts that the record supports the con- 
clusion that the prosecutor intentionally withheld the 
SEC materials from these five witnesses to prevent 
them from realizing that crucial parts of their trial 
testimony were contrary to earlier statements which 
they had made. Three separate factors lead to this de- 
termination: (1) the constantly recurring pattern of 
direct testimony contrary to prior SEC statements; (2) 
the otherwise unexplainable fact that the prosecutor did 
use a witness’ prior statements to refresh his recollec- 
tion before putting him on the stand when these state- 
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ments contained no potential inconsistencies; and (3) a 
clear misrepreSentation to appellant's counsel and to the 
court made in an attempt to prevent appellant from call- 
ing Mr. Webb to testify to the truth and veracity of his 
SEC interview reports. 


On the first point, conclusive evidence of a persistent 
pattern of inconsistencies has already been set forth, 
evidence which shows also that the witnesses in many 
instances recanted their direct testimony and readopted 
their SEC statements. 


On the second point, the record is clear that the with- 
holding of a witness’ prior statements was not the pros- 
ecutor's invariable practice, but rather that she would 
pick and choose in showing a witness his prior state- 
ments, apparently on the basis of whether the statement 
helped or hurt her case. The prosecutor did not show 
the witness Stanford his prior SEC testimony concern- 
ing his lack of discussions with Kent onthe Inter-Ameri- 
can project. However, she did show him a statement 
she had recorded during an interview only two weeks 
before trial. The nature of this statement is vividly de- 
scribed by Stanford. He stated that the prosecutor re- 
peatedly tried to suggest answers to him (Tr. 673, 675), 
and would then put the answer on the dictaphone the way 
she wanted it. In Stanford's words: 

"Many times she would try to more or less 
ut words in my mouth, things that were not 
act, things that were not in context. In 

these many conversations that were had, 
why only her voice was on the tape and not 
mine. She was working the little button, so 
to speak, and she put on the tape what she 
wanted on the tape. Something I wouldn't 


say would go on the tape or some things 
I said wouldn't go on the tape.” (Tr. 668). 


The tape of the last interview was then transcribed (Tr. 
639), and a copy of this statement was given to Stanford 


to refresh his recollection as to his testimony before he 
took the stand. (Tr. 641). 
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On the final point, counsel for the appellant informed 
the prosecutor that he intended to call Mr. Webb as the 
first defense witness to testify to the statements made 
to him by the witness Roberts. (Tr. 1791). A formal mo- 
tion to prevent Mr. Webb from testifying was denied by 
the court. (Tr. 1830). As a last effort to prevent Webb 
from being called, the prosecutor returned to the very 
activity for which she was reversed in Jones by misrep- 
resenting both in writing and orally the proposed testi- 
mony of a witness under her control. For she warned 
counsel for the defense that if Webb were questioned on 
the Roberts statement, he would testify that at the time 
he 


"solicited the information in the early stages 
of the investigation, he did not then know the 
extent of the defendant Brown's complicity in 
this case, and for that reason, did not inquire 
into his Roberts) conversations with the de- 


fendant Brown.” (Tr. 1830-31). 


If true, such testimony would explain the difference be- 
tween Robert's SEC statement and his trial testimony 
and would severely damage the appellant. Counsel for 
appellant stated that he would take his chances, and the 
court instructed Webb that he should answer all ques- 
tions truthfully and fully. (Tr. 1833). Mr. Webb did in 
fact testify to every statement in his report on Roberts, 
to the manner in which the notes were taken and trans- 
cribed, and to which words he thought were his and 
which were Roberts’. He did not give the testimony 
threatened by the prosecutor. With a full opportunity to 
cross-examine on the report and its contents, the pros- 
ecutor chose to ask no questions. (Tr. 1855). In other 
words, the prosecutor's representation to court and 
counsel was a misrepresentation, calculated to prevent 
the discrediting of a witness from whom she had con- 
cealed an SEC statement. 


The prosecutor's action in this case is considerably 
worse than in Jones. In Jones she simply misrepre- 
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sented the testimony of witnesses. Her misrepresenta- 
tions were not themselves evidence, although, as this 
Court correctly held, they still misled and prejudiced 
the jury. In the case at bar, her activity not only en- 
compassed what was proscribed in Jones but actually 
placed misleading testimony in the record. 


When a witness recants his direct examination after 
being shown his contrary SEC statements, he admits 
that his direct examination is untrue even though given 
in good faith. The most likely reason for these recanta- 
tions is the one given by Stanford: since the SEC state- 
ment was made three years closer to the events in ques- 
tion, it is a more reliable account of what actually took 
place. (Tr. 687-88), 


The prosecutor cannot hide behind the witness' honest 
mistake, however, and claim that she elicited the mis- 
leading direct examination in good faith. For only she 
had access to the SEC statements and only she had it 
within her control to refresh each witness’ recollection 
before putting him on the stand. If misleading direct 
examination is a foreseeable consequence of withholding 
the SEC material, then she must be held responsible for 
it. But even more disturbing is the fact that the record 
indicates she intentionally withheld the materials for the 
very purpose of obtaining testimony damaging to the ap- 
pellant. 


Finally, on summation, the prosecutor relied upon 
the misleading direct examination rather than the re- 
cantations. No jury could avoid being confused and mis- 
led by this web of contradictions. 


The United States Attorney has always been held to 
an extra high standard. According to Berger v. United 
States, 295 U.S, 78, 88 (1935), he represents a party 

“whose interest . .. in a criminal prosecution 
is not that it shall win a case, but that justice 
shall be done." 
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And when the United States Attorney pursues this objec- 
tive, 
"It is as much his duty to refrain from im- 
proper methods calculated to produce a 
wrongful conviction as it is to use every 


eae means to bring about a just one." 
Ibid. 


Berger concerned inflammatory argument to the jury. 
Most of the more recent decisions, however, have con- 
cerned the failure to correct false testimony and the 
suppression of evidence. In Napue v. Illinois, 360 U.S. 
264 (1959), reversal was based upon the failure of the 
prosecuting attorney to correct testimony of a govern- 
ment witness on cross-examination known to him to be 
false. In Brady v. Maryland, 373 U.S. 83 (1963), the 
prosecutor suppressed a government witness' pre-trial 
statement which would have been helpful to the defense. 
In United States v. Spangelet, 258 F.2d 338 (2d Cir. 
1958), the Court stated that the prosecutor had the obli- 
gation to point out to the trial judge inconsistencies in 
grand jury minutes being examined subsequent to the 
direct examination of a government witness. This Court 
reversed the conviction in Jones, supra, because this 
very same prosecutor consistently misrepresented the 
testimony of witnesses in her examination and state- 
ments to the jury even though the trial court had tried to 
cure the damage by special instructions to the jury. 


The prosecutor's course of conduct in this case was 
as prejudicial as the conduct in each of the above cases. 
In effect, the prosecutor became "the architect of a pro- 
ceeding that does not comport with standards of justice 

. ." Brady v. Maryland, 373 US. at 88. 
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B. Appellant Was Prejudiced by the Pros- 
ecutor's Solicitation of Baseless Testi- 
mony Concerning Additional Payments 
Received by Him From Inter-American 
Funds, and by the Court's Refusal To 


Strike This Testimony. 


On at least one other occasion the prosecutor with- 
held information from a witness and thereby was able to 
elicit misleading and highly prejudicial testimony. This 
occurred when she elicited testimony from Whitmore 
that the appellant received $2,500 personally from the 
Inter-American bank account in addition to the admitted 
payment to his law firm. (Tr. 126 (Whitmore)). 


The Inter-American bank account showed total de- 
posits of only $12,990.98. (Tr. 439). On direct examina- 
tion, Whitmore testified that he himself received $6,750 
from this account and that Brown received $5,000, leav- 
ing only a few hundred dollars for the company investors, 
(Tr. 126-128). $2,500 was admittedly paid from this ac- 
count to appellant's law firm. (Tr. 2558 (Brown)). Whit 
more alleged the other $2,500 was paid to Brown per- 
sonally.® 


The record makes it absolutely clear that both the questions 
and answers were directed solely to the bank account: 
Her examination was as follows: 

"Q. How much of the money that went directly 
into the account of Inter-American Timber 
Company did you receive?" 

"A. ... It amounted to approximately $6,750. 

"Q. How much of it did Mr. Brown receive? 

* KOK 

"A. To the best of my knowledge, the law firm 
of Ginsburg, Leventhal, Brown & Morrison re- 
ceived $2,500." 

"Q. And in addition to that?" 

"A. To the best of my knowledge, I do not want to 
repeat it as fact, but to the best of my knowledge, 
as legal counsel he received $2,500 in fees." 


ee (Continued, next page) 
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On cross-examination, this story collapsed com- 
pletely. Whitmore was questioned on the way in which 
the extra $2,500 had been paid to Brown. The record 
shows: 

"THE WITNESS: To the best of my knowledge 
Darwin Brown at no time received any cash 


at all from Inter-American Timber Company. 
I would so testify.” 


"BY MR, WADDEN: 
"Q. If he received an additional $2,500?" 


"A, It would have to be by check and would 
have to be in the check book or the stubs." 


'MR.WADDEN: Your Honor, I would like to 
give the witness an opportunity -- 

"MISS LINDEMANN: The Government will 
stipulate that there is no separate check 
for $2,500 in that file which was maintained 
by Mr. Brown, no second check.” (Tr. 416- 
17), (Emphasis added.) 


This story of the extra $2,500 and its collapse is al- 
most incomprehensible in view of the fact that the pros- 
ecutor had the complete "bills paid and bank deposits" 
file of Inter-American (Government Exhibit 20) in her 
possession for over a year and had held four interviews 
with Whitmore. (Tr. 277 (Whitmore)). In explanation, 
however, Whitmore testified that he had never been per- 
mitted by the prosecutor to examine the bank records to 
determine how many checks went to Brown, (Tr. 416, 
420-21). This withholding could not have been accidental 


(Footnote 6, continued) 


"Q, After your $6,750 and Mr. Brown's $5,000, 
how much was left for the company? 
"A, Approximately a few hundred dollars, I 
would say."" (Tr. 126-28). 
It should also be noted that Whitmore's answer concerning the 
payment of an additional $2,500 to Brown was carefully qual- 
ified. However, the prosecutor's subsequent questions imme- 
diately assumed it to be a proven fact. Misrepresenting tes- 
timony in her questions was the very type of activity for which 
she was reversed in Jones. 
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since the prosecutor had shown Whitmore his own checks 
so that he could testify accurately to the $6,750 which 
he received from the account. (Tr. 420-21). 

Rather than defend Whitmore whom she had misled, 
the prosecutor immediately represented to the Court 


"the Government is prepared to make a 
proffer and have a basis independent of 
the testimony of this witness to have... 
elicited this testimony." (Tr. 427). 
This, of course, was irrelevant. Whitmore'’s testimony 
was based solely on a known source, the bank account, 
not on any elusive "proffer" by the prosecutor. 

From that point on, the mythical $2,500 left a prejudi- 
cial trial through the case. Many pages of the record 
were consumed with the witness Stanford on cross-ex- 
amination in an attempt to remove any suspicion as to 
the additional $2,500 (Tr. 623-628, 671-676, 708-716, 
718-19 (Stanford)), at which point the prosecutor began 
to shift ground. In direct contradiction to her statement 
of the day before (quoted above), she stated to the Court: 

"I want to make perfectly clear that I do not 
believe that I have ever said that I had in- 
dependent evidence to substantiate $2,500, 
your Honor."" (Tr. 624). 

Nevertheless, she still claimed to have a basis for the 
existence of the second $2,500 and represented to the 
Court: 

"... of that $2,500, $750 of it came from a 
check which was supposed to be for travel 
expenses but that in fact Mr. Brown did 
not use that money for travel expenses, did 
not take such a trip and nevertheless did 


hot pono the money to the company." (Tr. 


This too the prosecutor had to know was inaccurate as a 
result of her custody over the Inter-American bank ac- 


(i Although the prosecutor abandoned her "independent evidence" 
position here she rejuvenated it in order to defeat the appel- 
lant's motion to strike Whitmore's discredited testimony at 
the end of the government's case. At that point she repre- 
sented to the Court that she had "both testimony under oath, 
and documentary evidence to support it." Tr. 1762. 
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count file and interviews with Whitmore. To correct it, 
Whitmore was called as a defense witness and testified 
from his signed receipts in that file that he had received 
for his Inter-American expenses $600 in cash from 
Brown shortly after the date of the $750 check. (Tr. 
2690, 1755, 2559, Government Exhibit 20). The appel- 
lant finally clarified this transaction stating that the 
$750 check had been drawn for a trip he later cancelled 
and he had then reimbursed Whitmore for $600 of his 
expenses, and had applied the remaining $150 as reim- 
bursement for his personal payment of the Inter -Ameri- 
can incorporation expenses. (Tr. 2560-62). The gov- 
ernment stipulated there was no Inter-American check 
for incorporation expenses. (Tr. 2694). 


Finally, during Stanford's re-examination, the Court 
ordered the prosecutor to reveal her independent sources. 
(Tr. 634). She replied that it was a prior statement un- 
der oath by defendant Kent. (Tr. 634-35). Ironically, 
this turns out to be the ultimate bootstrap argument. 


The relevant SEC testimony is included in the Joint Ap- 
pendix (J.A. 197). It clearly shows that Kent's testi- 
mony was hearsay and based upon Whitmore’s account 
to him of how the $12,500 was dispensed from the Inter- 
American bank account. (J.A. 199-201). 


We thus have the complete circle, and the only con- 
clusion that can be reached is that the prosecutor never 
had the independent source she claimed. The only source 
was Whitmore and his confused recollection of the Inter- 
American bank account, a confusion she nurtured through 
direct examination by selectively withholding from him 
Brown's checks in the Inter - American bank file. 
Once in the record, she attempted to protect Whit- 
more's testimony with representations to court and 
counsel of what turns out to be a nonexistent "independ- 
ent source.” Because of this she obtained the advantage 
of extensive examinations of both Stanford and later Kent 
to help buttress any suspicion on the part of the jury that 
Whitmore’s myth might in fact have been a reality. 
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The prejudice to the appellant from this testimony 
cannot be overestimated. For, if the jury believed these 
government attempts to put an extra $2,500 into Brown's 
pocket, they would necessarily have found that he re- 
ceived $5,000 of the $12,990.98 (Tr. 439) realized by the 
corporation, or approximately 40 per cent of the total 
funds raised. Such a finding by the jury could well have 
transformed Brown's position in their eyes from that of 
a lawyer, whose law firm received a reasonable fee, to 
that of a promoter, profiting personally from stock sales 
at the expense of the corporation. 


This prejudice was further compounded by the trial 
court's error in refusing to strike Whitmore's discred- 
ited testimony, on appellant's motion at the close of the 
government's case (Tr. 1743-66) and again at the close 
of the evidence. (Tr. 3163). This refusal improperly 
allowed the jury to determine for itself a key factual is- 
sue on which the totality of proof was absolutely clear: 
Brown received no additional payment whatsoever, either 
from the source relied upon by the government, the In- 
ter-American bank account, or from any other source. 
Thus, appellant's grievance is two-pronged: the testi- 
mony should never have been Solicited; once solicited 
and disproved, it should have been stricken. 


C. The Prosecutor Misrepresented the 
Testimony of Investor Pfeiffer in 
Her Summation 


One of the crucial trial issues was whether the Ura- 
ima Mining Co. merged with, and therefore brought its 
diamond and gold concessions into, Venezuela Mines, 
Inc. The meeting consummating the merger took place 
in Caracas, Venezuela, in December 1960, and a formal 
document was executed two months later. Edgar Pfeif- 
fer, the only investor in Venezuela Mines, Inc., was 
present at this meeting in Caracas as a member of the 
Board of Directors. The prosecutor summarized his 
testimony as follows: 
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"Mr. Pfeiffer, was there [in Caracas]... 
He denied ever having heard any conversa- 
tion concerning any merger negotiations. 
You will notice that counsel did not ques- 
tion him about that in their cross-examina- 
tion of him.” (Tr. 3156). 


She was wrong on both points: Pfeiffer did not deny 
merger negotiations took place, and counsel for the ap- 
pellant did cross-examine on the issue. 


Pfeiffer's testimony on this issue was as follows: 
on direct examination, he testified that he had been told 
by Whitmore and Kent in the fall of 1960 that Venezuela 
Mines, Inc., "was to be set up" to take over and develop 
the gold and diamond mines of "an engineer" in Vene- 
zuela. (Tr. 898-99). The assets of the new company 
were the "concessions of this engineer in Venezuela 
that was to join the corporation.” (Tr. 902). A meeting 
was then set up in Venezuela with Taube and Hea, the 
concessions were examined, and the financial and stock 
structure of the Venezuela Mines, Inc., was determined. 
(Tr. 905-08 (Pfeiffer)). On cross-examination, Pfeif- 
fer stated that during the meeting in Venezuela, they all 
discussed the terms on which the leases would be made 
available, and an agreement was roughed out bringing 
the leases into the company. (Tr. 975-76). Counsel for 
the appellant did not use the term "merger agreement" 
because he had been instructed by the Court to inter- 
rogate only on the basic facts and not the legal conclu- 
sion of whether there was a merger agreement, which 
issue was reserved for the Court's determination. (Tr. 
477-85). 


Pfeiffer's testimony was in accord with all the other 
parties who testified to the merger. 


Appellant testified that he made rough notes of a 
merger agreement reached between the two corpora- 
tions in Venezuela (Tr. 2660), and that the final agree- 
ment was Signed in his presence in the District of Col- 
umbia. (Tr. 2661). Thomas Kent stated that a rough 
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agreement of merger was drawn up at the Caracas 
meeting (Tr. 1927) and that it was executed later, re- 
sulting, in Venezuela Mines’ acquisition of all of Ura- 
ima's mineral concessions. (Tr. 1886-89). When shown 
the merger agreement itself (J.A. 215-17), Whitmore 
testified that it embraced an understanding reached dur- 
ing the Caracas meeting. (Tr. 485). 


D. The Total Effect of the Prosecutor's 
Improper Practices Was To Confuse 
and Prejudice the Jury 


To properly consider the foregoing allegations of im- 
proper conduct on the part of the prosecutor, it is nec- 
essary to place her conduct in the context of the whole 
trial. This trial lasted nineteen trial days with over 
3,000 pages of transcript plus 200 documentary exhibits. 
At issue in these nineteen days was the very delicate 
question of whether a bona fide business effort failed in 
spite of the honest endeavors of one or more of the de- 
fendants, or whether a scheme to defraud was consciously 
and recklessly devised to bilk investors of their savings. 
Clearly, there was a valid business proposition at the 
basis of the defendants’ activities. The prosecutor, in 
fact, stipulated that the unindicted co-conspirator Har - 
ris was an experienced timber man who had been at- 
tempting to get financing for his timber concessions in 
Surinam for four years prior to the charged conspiracy. 
(Tr. 1023). And, an earlier form of the Venezuela 
Mines operation was registered with the SEC by its pro- 
motors, Taube, Hae and Kent, who had extensive experi- 
ence in the field in Venezuela. (Tr. 2080-81). 


In these circumstances, the government has the obli- 
gation to make extraordinary efforts to prevent a jury of 
laymen from concluding that a business failure is per se 
a scheme to defraud. This very issue came before the 
Fifth Circuit with respect to a §77q(a) prosecution in 
Getchell v. United States, 282 F.2d 681 (5th Cir. 1960). 
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A business enterprise had failed. Involved were Get- 
chell, his son, his accountant, and his lawyer. As the 
Court saw it, most of the $140,000 collected "was actu- 
ally spent on the enterprise,” 7d. at 688; the chief fault 
of the accountant "was that he authored too rosy a 'pro- 
forma’ statement or estimate of anticipated profits," id. 
at 689; and as for the lawyer who had an "impeccable 
reputation”: . 

"Practically all of the proof against this attor- 

ney can be explained by assuming that he had 


firm confidence and belief in the integrity of 
his client."’ Id. at 689. 


In other words, the case was "a far cry from one 'reek- 
ing with guilt.'" Ibid. The Court further noted the very 
nature of the proceeding tended to favor the government 
before the jury: 
"the very length of the trial itself... was 

likely to impress the jury with the impor- 

tance which the government attached to the 

prosecution and with the presumed gravity 


a ae alleged scheme to defraud.” Id. at 
90. 


Into consideration of this delicate jury issue -- bona 
fide failure v. fraud -- the prosecutor in Getchell threw 
a number of improper practices designed to tip the bal- 
ance. They included investor-witnesses chosen for their 
sympathy-inducing qualities; government witnesses who 
"volunteered" hearsay and other excludible evidence; a 
prejudically long indictment that was sent to the jury; 
and a whole stream of prejudicial pejoratives used to 
describe the defendants in summation. Thus, instead of 
representing the public interest as required by Berger 
v. United States, supra, the prosecutor in Getchellbased 
his prosecution primarily on "the extreme disappoint- 
ment of disgruntled losing investors," id. at 689, who 
were hunting for "a scapegoat for a failing enterprise," 
id. at 690. This led the Fifth Circuit to conclude that 
even though no one of the prejudicial practices consti- 
tuted plain error, 
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"the cumulative effect of all of them makes it 
all too probable that the jury's verdict was 
brought about, not by the weight of the evi- 
dence, but by the foregoing and other appeals 
to sympathy, prejudice and passion which the 
district court left unreproved." Id. at 691. 
(Emphasis added.) 


Although the improper practices differ in the case at 
bar, the prosecutor's intent and the results were the 
same. Into the same delicately balanced jury issue, she 
threw a series of misrepresentations to court and coun- 
sel and a succession of misleading testimony, all elic- 
ited by her with knowledge that it was misleading and 
all either recanted or severely discredited. Did Brown 
correctly rely on and repeat the statements of Harris, 
or did he deliberately misrepresent them to investors? 
Did the appellant receive an extra $2,500 on the side, or 
didn't he? Did he represent to investors that Inter- 
American had the Surinam concessions, or did he speak 
in futuro? Was therea bona fide intent tomerge two cor- 
porations inthe Venezuela Mines project, or was ita sham 
to dupe investors? These were the key issues on the 
decision of bona fide business failure v. fraud. In each 
instance, the prosecutor's improper conduct gave her 
the benefit of an inference or innuendo favoring fraud 
when proper conduct would have produced in most in- 
stances uncontradicted evidence exculpatory of the ap- 
pellant. In these circumstances, the "cumulative effect" 
had to be the same asin Getchell,a jury verdict founded 
on prejudice and misleading evidence. As a result, ap- 
pellant was deprived of his Fifth Amendment right to a 
fair and impartial trial. 
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Il. The Court Below Erred in Failing To Consoli- 
date Counts 1 through 10 Into a Single Count 


Prior to trial, the appellant moved to consolidate 
counts 1 through 10 on the ground that they alleged but a 
single offense under 15 U.S.C. §77q(a). The motion was 
denied and the appellant contends that this constituted 
prejudicial error. 


As already pointed out in the analysis of Getchell v. 
United States, supra, the issue at trial was whether there 
was indeed a scheme to defraud or merely a bona fide 
business failure. This issue is a delicate and difficult 
one under optimum circumstances and the improper con- 
duct of the prosecutor prejudiced the jury's decision in 
favor of a scheme to defraud. However, that was not the 
only factor that tended to distract the jury from its basic 
decision. The mere fact that there were ten separate 
counts complicated rather than clarified the issue for 
the jury. An example of this is easily stated: if a 
jury is split on whether a defendant is guilty or inno- 
cent, there is a tendency to compromise onthe counts be- 
fore them, rather than struggle for unanimity on the 
existence of the scheme to defraud. It is a reasonable 
inference that this took place in the case at bar in view 
of the inconsistencies in the verdict returned against the 
appellant and defendant Kent. In reaching such a com- 
promise and acquitting a defendant on a majority of the 
counts, juries often feel they are doing the defendant a 
favor when, as a practical matter, to a defendant such as 
the appellant, who is a lawyer, conviction on one count is 
little different from a conviction on all ten. Moreover, 
prosecutors are inclined to draw multi-count indictments 
to get the advantage of this jury practice. If, however, 
there is but one count, which concerns the existence or 
nonexistence of a scheme to defraud, a more just verdict 
will result. 


Fortunately the law is in accord with these equities. 
The essence of a criminal charge under 15 U.S.C. 
§ 77q(a) is the formation and execution of a fraudulent 
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scheme in the sale of securities. Although the section 
also requires a use of the mails, this act of mailing is 
simply a basis of federal jurisdiction. This is in sharp 
contrast to the mail fraud statute, 18 U.S.C. § 1341, where- 
in the act of mailing is the basis of the offense. Section 
1341 reads in part: 
"Whoever, having devised or intending to devise 
any scheme or artifice to defraud . . . for the pur- 
pose of executing such scheme or artifice or at- 


tempting so to do, places in any post office . . .any 
matter or thing... shall be fined..." 


This distinction between §77q(a) and the mail fraud stat- 
ute was pointed out recently in United States v. Cashin, 
281 F.2d 669, 674 (2d Cir. 1960) wherein the Court stated: 


"(The purpose of the mail fraud statute is to pro- 
tect against the ‘use of the United States mails in 
furtherance of .. . [the] scheme,’ Homes v. United 
States, 8 Cir. 134 F.2d 125, 129, certiorari denied 
1943, 319 U.S. 776, 63 S.Ct. 1434, 87 L.Ed. 1722, 
while the evil at which the Securities Act is directed 
is the fraud in the sale of securities." 


In elaborating upon the theory of §77q(a), the Court fur- 
ther stated, id. at 673-74: 


"The gist of the crimes charged in the indictment, as 
in most Securities Act cases, is the fraudulent 
scheme employed in the sale of securities. See 
United States v. Robertson, D.C.S.D.N.Y. 1959, 181 
F.Supp. 158; United States v. Monjar, supra, The 
purpose of the requirement that there be a use of 
the mails or other facilities of commerce is solely 
to create a basis for federal jurisdiction. Creswell- 
keith, Inc. v. Willingham, 8 Cir., 1959, 264 F.2d 
76; Schillner v. H. Vaughan Clarke & Co., 2 Cir., 
1943, 134 F.2d 875; United States v. Robertson, su- 
pra. The use of the mails need not be central to the 
fraudulent scheme and may be entirely incidental to 
it. See, e.g., Kopald-Quinn & Co. v. United States, 
5 Cir., 101 F.2d 628, cert. denied sub nom. Rice- 
baum v. United States, 1939, 307 U.S. 628, 59 S.Ct. 
835, 83 L. Ed. 1511." — 


In the present case, the indictment proceeds upon the 
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theory that each separate mailing constitutes a separate 
crime in the manner permitted under the mail fraud stat- 
ute. See Badders v. United States, 240 U.S. 291 (1916). 
This theory, however, is inapplicable to § 77q(a). For 
where the gist of the crime is a single course of conduct 
or fraudulent scheme, only one offense is stated irrespec- 
tive of the number of mailings or separate offers and 
sales of securities generated from the single course of 
conduct. This principle was set forth in United States v. 
Universal CIT Credit Corp., 344 U.S. 218 (1952), wherein 
the government charged, among other things, in separate 
counts twenty violations of the overtime provisions of the 
Fair Labor Standards Act, 29 U.S.C. § 207. The Court 
held, 344 U.S. at 224: 
"The offense made punishable under the Fair 
Labor Standards Act is a course of conduct. Such a 
reading of the statute compendiously treats as one 
offense all violations that arise from that singleness 
of thought, purpose or action, which may be deemed 
a single 'impulse,' a conception recognized by this 
Court in the Blockburger Case, supra (284 U.S, at 
302), quoting Wharton, Criminal Law 11th ed. § 34, 
Merely to illustrate, without attempting to rule on 
Eproae situations: a wholly unjustifiable manageri- 
al decision that a certain activity was not work and 
therefore did not require compensation under 
F.L.S.A. standards cannot be turned into a multi- 
plicity of offenses by considering each underpay - 
ment in a single week or to a single employee as a 
separate offense." 


The Court then affirmed the trial court's consolidation of 
all counts involving only a single course of conduct. 


On the basis of Universal CIT Credit Corp. and Cash- 
in, federal district courts have ordered the consolidation 
of separate counts in cases which involved but a single 
course of conduct in violation of 15 U.S.C. §77q(a). In 
each case, it was held that separate offers of sales and 
separate mailings to different people could not consti- 
tute separate offenses. United Slates v. Hughes, 195 F. 
Supp. 795 (SDNY 1961); United States v. Greenberg, 30 
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F.R.D. 164 (SDNY 1962). See also Uniled States v. 
Woody Fashions, Inc., 190 F. Supp. 709 (SDNY 1961) (in- 
volving a similar rule under the Wood Products Labeling 
Act of 1939, 15 U.S.C. §§ 68(a), 68(h)). 


In the case at bar, it is obvious from the structure of 
the indictment that there is involved but a single course 
of conduct. Count 1 of the indictment sets forth, in the 
first 8 paragraphs, the course of conduct which the grand 
jury alleges comes within the terms of subsections 1, 2 
and 3 of §77q(a). Paragraph 9 of Count 1 then alleges an 
offer and sale of securities to one William J. Troup, Jr., 
and use of the mails therein. Counts 2 through 10 of the 
indictment expressly incorporate all the allegations of 
count 1 except for paragraph 9 thereof. The second para- 
graphs of counts 2 through 10 then allege a separate of- 
fer and sale to a designated person and a separate mail- 
ing therein. Due to this express incorporation of the 
first eight paragraphs of count 1, it is clear that the 
course of conduct is identical for counts 1 through 10. 
The sole difference between each of these counts is a 
separate offer and sale of securities and a separate mail- 
ing. In accord with this theory, the Court below charged 
that there was but a single scheme with a number ofacts 
alleged to be in furtherance of it (J.A. 33) and the prose- 
cutor has asserted the proof shows but a single scheme.* 


Although an indictment can be drafted to leave open 
the question of one or more schemes to defraud as was 
pointed out in Universal CIT Credit Corp., supra, the 
structure of the indictment at bar leaves no such alterna- 
tive available. 


The court below recognized the validity of the appel- 
lant's argument based on United States v. Cashin, supra. 
See Brown v. United States, 36 F.R.D. 207 (D.D.C. 1964) 


8 See Government's Memorandum in Opposition to Motions of 
Defendant Brown for Judgment of Acquittal NOV, for a New 
Trial, and in Arrest of Judgment, p. 2. 
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(Holtzoff,J.). Nevertheless, it chose to follow the Tenth 
Circuit case of Palmer v. United States, 229 F.2d 861, 
867 (10th Cir. 1955) which held section 77q(a) to be identi- 
cal to the mail fraud statute. In Palmer, however, the 
Court was apparently not made aware of the Supreme 
Court's opinion in Universal CIT Credit Corp., supra, 
and dismissed the point peremptorily without the careful 
and thoughtful reasoning found in Cashin. Moreover, the 
Court below did not view the motion as being significant 
since it was 
"inconceivable to the Court that if the defendants are 

convicted on all of the counts they would receive 

consecutive sentences." 36 F.R.D. at 207-08. 
Appellant contends, however, that the point is significant 
at trial prior to submission of the case to the jury for 
the reasons earlier set forth. 


I. The Trial Court Erred Under Kotteakos v. United 
States by Refusing To Instruct the Jury Concern- 


ing the Legal Effect of the Number of Conspiracies 
and Schemes To Defraud Shown by the Evidence. 


The foregoing points and arguments have been based 
on the structure of the indictment and the prosecutor's 
theory of the case at trial that there was but a single 
scheme and conspiracy to defraud. The appellant, how- 
ever, has never agreed that the facts will permit the al- 
legation of but one scheme and conspiracy. For this rea- 
son, the appellant requested two instructions based on the 
rule of Kotteakos v. United States, 328 U.S. 750 (1946), 
both of which were denied. 


The first requested instruction stated that, if the jury 
found two separate and independent schemes and devices 
to defraud, one in connection with the Inter-American 
Timber Corporation and the other in connection with Vene- 
zuela Mines, Inc., they must find defendant Brown not guil- 
ty on the ten substantive counts. The second was virtually 
identical except that it pertained to the conspiracy count 
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in the indictment. These requests were denied and the 
denial objected to. (Tr. 3315). 


The question of the number of conspiracies involved in 
the instant case was bitterly contested from the inception 
of this litigation: appellant refused to consent to consoli- 
dation of the two original indictments against him, (supra, 
p. 2) which charged two separate schemes and two sep- 
arate conspiracies; after reindictment he moved to have 
the court inspect the grand jury minutes for the sufficien- 
cy of the evidence on reindictment; prior to trial he moved 
to sever the Inter-American counts from the Venezuela 
Mines counts, and to dismiss the combined conspiracy 
count in the superseding indictment, (J.A. 29, ff.); he again 
moved to sever the two conspiracies at trial, when the 
first mention of the Venezuela Mines project occurred. 
(Tr. 129-130). It is doubtful if any of the above motions to 
sever could have been even theoretically granted. Since 
each count incorporated all the facts on both the Inter- 
American and Venezuela Mines projects, a severance of 
the count would not achieve the requiredresult. Neverthe- 
less, the motions were made to protect the record. 


These actions were all based upon the Supreme 
Court's ruling in Kotleakos, supra, which held that where 
the Government failed to sustain its burden to show a 
single agreement or conspiracy among all defendants and 
co-conspirators, the requirements of variance of proof 
and proper joinder required a new trial. In reversing 
the convictions, the court stated that separate crimes 
necessitate separate trials, "conspiracies related inkind 
though they might be...." 328 U.S. at 773. Although 
Kotteakos involved eight separate conspiracies tied to- 
gether through a single man, its ruling has been applied 
even where the variance of proof involved only two con- 
spiracies. United States v. Russano, 257 F.2d (2d Cir. 
1958). See also: United States v. Agueci, 310 F.2d817 
(2d Cir. 1962); Canella v. United States, 157 F.2d 470 
(9th Cir. 1946); Daily v. United States, 282 F.2d 818 (9th 
Cir. 1960); and Rocha v. United States, 288 F.2d 545 (9th 
Cir. 1961). 
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All relevant factors in this case support appellant's 
position that the transactions in question were separate, 
and should have been charged as separate conspiracies. 
Thus, the first grand jury, which heard lengthy testimony 
from numerous witnesses, returned two indictments 
charging two separate schemes and two separate conspi- 
racies — one with respect to Inter-American and the 
other with respect to Venezuela Mines. Although a sec- 
ond grand jury considered the point, there is some ques~ 
tion whether they received sufficient evidence to reach a 
judgment. The submission to the second grand jury was 
made, according to appellant's counsel, only after he re- 
fused to consent to consolidation of the prior indictments 
for trial. See Official Transcript of Proceeding, Novem- 
ber 6, 1964, Motions, pp. 6-7. To the best of appellant's 
knowledge, the re-presentation was made in a single day 
by Assistant United States Attorney David Epstein. Id. at 
7. Miss Lindemann, who presented the case to the origin- 
al grand jury and later tried the case, was not even in 


town. Ibid. In view of these circumstances, the appellant 
moved prior to trial for the Court to inspect in camera 
the grand jury minutes on the reindictment to see whether 
sufficient evidence had been submitted to the second 
grand jury. At the hearing on this motion, the following 
took place: 


"THE COURT: I am going to lift the veil of secrecy 
[of the grand jury] to the following extent. Did you 
present just the transcript of the testimony before 
the other grand jury to the new grand jury, or did 
you re-present the case. 

"MISS LINDEMANN: No Your Honor, there was ad- 
ditional testimony presented in the form of a live 
witness, in addition to the transcripts of the testi- 
mony before the prior grand jury." Id. at 16. 


The Court refused to go further, but stated: ‘TI disap- 
prove of the practice of presenting transcripts of testi- 
mony before one grand jury to another grand jury." Ibid. 
And there is very good reason for this disapproval. For 
what the Court failed to ask was whether the transcripts 
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were in fact read to the grand jury. In the short time the 
re-presentation took, it is difficult to see how that could 
have been done. The fact that prior transcripts are in 
the grand jury room does not mean they have in fact been 
read or heard by a quorum of the grand jury. All ofthese 
facts tend to support a finding that the only grand jury 
which was fully apprised of the facts in issue found the 
existence of two schemes and two conspiracies. 


The trial record below supports a similar finding, and, 
as in Kotteakos, shows a variance between the indict- 
ment's charge of a single conspiracy and the proof at 
trial. Thus, although the government's bill of particulars 
alleged that Harris, Taube, and Hea were co-conspirators 
in the single conspiracy charged, there was no evidence 
introduced to show that Harris had anything to do with the 
sale or conspiracy to sell Venezuela Mines securities, 
or, in fact, that he even knew the corporation existed. 
Similarly, no connection whatsoever was established be- 
tween Taube and Hea and the Inter-American project. 
Clearly, therefore, the only conspiracies to which these 
three men should have been made co-conspirators are 
separate conspiracies involving the two, separate corpo- 
rations. 


The Second Circuit has stated that "[W]hether a scheme 
is one conspiracy or several is primarily a jury question, 
since it is a question of fact as to the nature of the agree- 
ment." United States v. Crosby, 294 F.2d 928, 945 (2d 
Cir. 1961). 


In view of this holding and the nature of original grand 
jury's findings, as well as the proof at trial, appellant's 
requests to submit to the jury the question of the scope 
of the scheme and the singularity of the conspiracy should 
have been granted. (Tr. 3315; J.A. 48). If the jury had 
then found separate schemes, appellant would have been 
acquitted on the ten substantive counts. And, if they found 
separate conspiracies, he would have been acquitted on 
the conspiracy count, since he would not have been proved 
guilty as charged. 
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Iv. The Court Below Did Not Have Jurisdiction Over 
This Case Because the Indictment Was Improp- 
erly Amended by Government Counsel's Bill of 
Particulars To Include as Co-Conspirators Three 
Persons Known to the Grand Jury But Not Named 
by It. 


The superseding indictment, like its predecessors, 
charged that appellant, Whitmore and Kent conspired"... 
with other persons to the Grand Jury unknown.. -" to vio- 
late 15 U.S.C. §77q(a). (J.A. 26). The government pur- 
ported to identify these persons by naming, in its bill of 
particulars of December 29, 1964, three additional co- 
conspirators: Joseph Harris, president of the Surinam 
Timber Company, and Robert L. Taube and James P. 
Hea, president and vice-president, respectively, of the 
Uraima Mining Company. All of these men, however, 
were known to both grand juries? yet were not named by 
either as co-conspirators. Charging them as such in 
the bill of particulars cannot therefore, be justified under 
the line of cases upholding particularizations of "persons 
unknown" to the grand jury. See, e.g., United States v. 
Kemmel, 160 F.Supp. 718 (D. Pa. 1958). Nor did it con- 
stitute a mere "formal" change in the indictment, suchas 
a court's striking of the word, "therefore" as "mere sur- 
plusage", which has been held not to prejudice substan- 
tial rights. Johnson v. United States, 207 F.2d 314 (5th 
Cir. 1953), cert. den. 347 U.S. 938." 


2 Taube is specifically mentioned in Overt Act 12 of the Indict- 
ment, and appellant's grand jury testimony reveals extensive 
testimony concerning Harris (see, e.g., Vol. 1, pp. 42-44, 59, 
63, 65-66; Vol. I, pp. 48-49, 62-65), and Hea (see, e.g., Vol. 
Il, pp. 10-11, 13, 19, 33-35) as well as Taube (see, e.g., Vol. 
II, pp. 4-6, 10, 17-20). 


es The scope of the rule allowing merely formal changes in an 
indictment is extremely narrow. Thus, the Ninth Circuit 
found reversible error where the Government altered a coun- 
terfeiting charge from "K-14h" gas coupons to "A-14h" cou- 
pons, stating that there was no authority to amend any part of 
an indictment without resubmission to a grand jury. Carney 
(Continued, next page) 
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The naming of Harris, Hea and Taube in the bill of 
particulars as co-conspirators therefore effected an 
amendment to the indictment as originally returned, and 
charged a conspiracy different from that found by the 
Grand Jury. The damage to appellant from such a charge 
was, of course, substantial because under the law of con- 
spiracy he became bound by the statements, admissions, 
and deeds of these newly alleged co-conspirators. With- 
out the direct testimony of one of these unindicted co- 
conspirators, Harris, which showed that Harris at least 
made a number of intentionally false statements during 
the alleged conspiratorial period, appellant might well 
have been acquitted. However, it is the appellant's posi- 
tion that he need not show prejudice since the question is 
jurisdictional. See Russell v, United States, 369 U.S. 749, 
770-772 (1962). 


The Constitution provides that 


"(N]o person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present - 
ment or indictment of a Grand Jury * * * and that 
"[IJn all criminal prosecutions, the accused shall 
enjoy the right ... to be informed of the nature and 
cause of the accusation ..." U.S. Constitution, 
Amendments V, VI. 


The law interpreting these guarantees is clear: Specif- 
ic charges can be made against a defendant only bya 
grand jury. As the Supreme Court stated in Stirone v. 
United States, 361 U.S. 212 (1960): 


"Ever since Ex Parte Bain ... was decided in 1887, 
it has been the rule that after an indictment has 
been returned, its charges may not be broadened 
through amendment except by the grand jury itself 
-+-'' Id. at 256. 
(Footnote 10, continued) 
v. United States, 163 F.2d 784 (9th Cir. 1947), cert. den., 
332 U.S. 824. Similarly prosecutorial insertion of a single 
comma in a corporate defendant's name, the effect of which 
was to substitute a dissolved 1941 corporation for the exist- 
ing 1951 company, was found to vitiate that defendant's con- 
viction. United States v. Consolidated Laundries Corporation, 
291 F.2d 563, (2d Cir. 1961). 
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In Bain, 121 U.S. 1 (1887), the Supreme Court reversed 

a criminal conviction because it found that the trial 
judge's action in striking certain words from an indict- 
ment resulted in a charge against the defendant different 
from that returned by the Grand Jury. And, in Stirone, 
supra, a criminal conviction was invalidated because the 
trial court's charge to the jury was found to have effected 
an amendment to the indictment. 


The law is equally clear that a fatally defective indict- 
ment cannot be cured by specific charges contained in the 
government bill of particulars. Thus, in Russell v. United 
States, supra, the Supreme Court held that indictments 
defective because of vagueness could not constitutionally 
be validated by a bill of particulars, stating: 


"To allow the prosecutor, or the court, to make a 
subsequent guess as to what was in the minds of the 
grand jury at the time they returned the indictment 
would deprive the defendant of a basic protection 
which the guaranty of the intervention of a grand 


jury was designed to secure. For a defendant could 
then be convicted on the basis of facts not found by, 
and perhaps not even presented to, the grand jury 
which indicted him." 369 U.S. at 770. 


This case is @ fortiori because the facts in question, 
the conspiratorial involvement of Harris, Hea and Taube, 
were presented to the grand jury, (see footnote 9, 
supra, p. 2) and yet that body, nevertheless, failed 
to name them as co-conspirators, either indicted or un- 
indicted. This Court also has held that a prosecutor can- 
not be substituted for a grand jury for the purpose of re- 
viving a fatally defective indictment by means of a bill of 
particulars. United States v. Lattimore, 94 U.S. App. 
D.C. 268, 215 F.2d 847 (D.C. Cir. 1954). 


In accord with this line of decisions, Van Liew v. 
United States, 321 F.2d 664 (5th Cir. 1963), holds that a 
bill of particulars cannot be used to select among the 
possible charges stemming from a vague indictment: 


sie TEBE District Attorney is not the Grand Jury, 
and he may not determine what it is that the Grand 
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Jury has charged. If the choice of one or more 
out of many unidentified crimes may be made by 
the prosecutor, then presentment by a Grand Jury 
her did become a useless, historic ritual." /d, 
a . 


Similarly, in analyzing the Bain, Stirone, and Russell de- 
cisions, the Seventh Circuit stated: 
"The import of these cases is that a charge in an in- 
dictment cannot be broadened, whether by a change 
in the wording of the indictment, a bill of particu- 


lars, or an instruction to the jury."" United States 
v. Spector, 326 F.2d 345, 347 (7th Cir. 1963). 


It can be said in summary that ‘Bain and Stirone pre- 
clude the enlargement of an indictment by all but a duly 
constituted grand jury, and that Russell forecloses its 
amendment by means of a bill of particulars, even when 
such amendment would serve to validate an otherwise de- 
fective indictment. We submit that the government's use 
of the bill of particulars to name as co-conspirators three 
men known to but unnamed by the grand jury constituted 
an enlargement of the conspiracy charged against appel- 
lant, and, as such, effected an unconstitutional amendment 
of the indictment. The court below was therefore without 
jurisdiction in this case, and should have granted appel- 
lant's motion in arrest of judgment on this basis. (J.A. 
63). 


V. The Court Erred in Failing To Inspect the Grand 
Jury Minutes In Cameva To Determine If Suffici- 
ent Evidence Had been Submitted To Permit Re- 
indictment 


Following appellant's reindictment in August 1964, he 
filed a motion for the court to inspect the grand jury min- 
utes in camera to determine if sufficient evidence had 
been submitted to justify the finding of a single scheme 
and conspiracy. The motion was denied. (J.A. 30). On 
renewal of this motion after trial, it was again denied. 
(J.A. 65-67). The facts and circumstances surround- 
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ing the reindictment and the result of the hearing on the 
appellant's motion have already been set forth in the 
Statement of Facts, supra, pp. 1-4, and in the preceding 
argument concerning denial of appellant's requested 
Kotteakos instructions, supra pp. 45-46. 


The Fifth Amendment provides that the appellant is 
entitled to the full protection of the grand jury procedures 
before he can be put to trial. This includes the requisite 
that the grand jury be "legally constituted and unbiased." 
United States v. Costello, 350 U.S. 359, 363 (1956). One 
of the conditions of an indictment returned by an "un- 
biased" grand jury is that the body be free from undue 
external influences and be given a valid basis for the 
charges made. As the Court pointedout in Stirone v. 
United States, 361 U.S. 212, 218 (1960): 


"The very purpose of the requirement that a man 

be indicted by grand jury is to limit his jeopardy 

to offenses charged by a group of his fellow citi- 

zens acting independently of either prosecuting 

attorney or judge." (Emphasis added). 
As the Court then concluded, "The right to have the grand 
jury make the charge on its own judgment is a substan- 
tial right which cannot be taken away...." Id. at 218-19, 
(Emphasis added). 


It is for exactly this reason thatthis Court has implied 
that a substantially new indictment cannot be returned 
without hearing live witnesses or reading completely the 
record before the prior grand jury. See Nordlinger v. 
United States, 24 App. D. C. 406, 70 L.R.A. 227 (1904) 
(where the court permitted reindictment without live wit- 
nesses, but only for a change in the formal description of 
the property stolen). 


Appellant contends that on the basis of all the known 
facts surrounding his reindictment there is considerable 
doubt raised as to whether these standards have been 
met. It was therefore incumbent upon the trial court to 
inspect the grand jury minutes in camera. Such inspec- 
tion would be in accord with United States v. Socony- 
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Vacuum Oil Co., 310 U.S. 150 (1940), and United States v. 
Procter & Gamble Co., 356 U.S. 677 (1958), which permit 
' inspection of the grand jury minutes "where the ends of 
justice require it," 310 U.S. at 234, or where there is a 
"particularized need", 356 U.S. at 683. 


Appellant contends, moreover, that the known facts 

support the inference that the prosecutor may have used 
' the grand jury as a device to circumvent the appellant's 
' legal right to block consolidation of the prior indictments 
' for trial. Such use of the grand jury would, of course, 

have been improper, especially since the court below has 
held that a public officer cannot rely on the secrecy of 
the grand jury where the purpose is to conceal evidence 
of his or her misconduct from a tribunal of proper in- 
quiry. In Re Bullock, 103 F.Supp. 639 (D.D.C. 1952). 


For these reasons, appellant believes that it was error 
for the trial court not to inspect the minutes of the rein- 
dictment grand jury. This case should therefore be re- 
manded for such an inspection. 


CONCLUSION 


The trial below was lengthy, heated, and fraught with 
objections and disputes. The prosecutor, by deliberately 
failing to show witnesses their pre-trial statements which 
did not support the government's theory of the case, was 
able to fill the record with incriminating evidence which 
would not otherwise have been forthcoming. This key 
testimony, which transformed appellant from a corporate 
advisor into a conspiratorial promoter, reaping hidden 
profits, was disavowed or utterly contradicted by prior 
statements of the witnesses, yet this very testimony was 
strongly relied on in the government's closing argument. 
Appellant's constitutional right to be tried on charges re- 
turned by an unbiased grand jury was destroyed when he 
was unable to determine through the court the impartial- 
ity of the grand jurors' decision and when he was forced 
to defend at trial against an indictment enlarged by the 
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prosecutor in a way never contemplated by the grand jury. 
The petit jury was erroneously presented with a ten-count 
unconsolidated indictment charging but a single scheme to 
defraud. They were erroneously precluded from deter- 
mining a crucial factual question properly within their 
ken: the number of schemes and conspiracies alleged by 
the evidence at trial. 


Each of these errors standing alone requires re- 
versal of the judgment. And certainly the effect of all 
the errors was to destroy the fairness and impartiality of 
appellant's trial. As in Getchell, these cumulative errors 
demand that appellant be given a new trial. Appellant re- 
spectfully prays that the judgment of the Court below be 
reversed. 


Respectfully submitted, 


THOMAS A. WADDEN, JR. 
PETER R. TAFT 
JUDITH COLEMAN RICHARDS 


1000 Hill Building 
Washington, D. C. 


Counsel for Appellant 
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Comments on Appellee's Factual Assertions 
and Counterstatement of the Case 


In Jones and Campbell v. United States, __ U.S. App. 
D.C. __, 388 F.2d 553, 554 (1964), this Court, in reli- 
ance on McFarland v. United States, 80 U.S. App. D.C. 
196, 150 F.2d 593 (1945), reversed a "paper thin" crim- 
inal conviction because of improper conduct on the part 
of government trial counsel. This appellant makes es- 
sentially the same charge. In an effort to avoid the nec- 
essary implication of Jones and Campbell, supra atn.3, 
the government's brief contains a 13-page analysis of 


the trial record which attempts to demonstrate that the 

appellant's guilt was so clear and the government's evi- 
dence So overwhelming that any impropriety on the part 
of the prosecutor paled into insignificance. 


But this analysis misconstrues, miSinterprets, and 
even misquotes the trial record. It repeatedly fails to 
distinguish between established facts and controverted 
testimony. It recites as fact evidence on which there 
was conflicting testimony. Appellant is, therefore, com- 
pelled to attempt to correct, within the limited space 
available, a number of the more serious mistaken im- 
pressions which the government's brief conveys. 


The most basic misconception is that Darwin Charles 
Brown was "the hub of the scheme” to defraud. (G. Br., 
3). The very references relied upon for this contention 
fail to Support it and show, rather, that Brown was mere- 
ly an attorney hired by corporate promoters to perform 
certain legal tasks. This crucial distinction between the 
lawyer and the clients he represents is persistently 
blurred, and even ignored, by the government. By thus 
ignoring it, Brown is transformed into a "hub" figure 
when the proof at trial clearly indicated that it was Whit- 
more who filled this role. 


For example, appellee states that Brown and Whit- 
more were endeavoring to interest the Steelman group 
in the project, referring to Whitmore’s testimony that 
"We were trying to arrange a syndicate headed by Dr. 
Steelman..." (Tr. 367. Emphasis Supplied). Yet it is 
abundantly clear from the context of this quotation that 
the "we" referred to does not include Darwin Brown; 
rather, it refers either to Whitmore and Yeo (Tr. 366- 
67) or to the Inter-American Company in general. (Tr. 
357, ff). 


Another example is the treatment of Brown's activi- 
ties on behalf of his client R. H. Whitmore & Co. (G. Br. 
9). This analysis infers that Brown incorporated R. H. 
Whitmore & Co. solely as a vehicle through which to 


achieve the financing of the Venezuela Mining venture. 
Despite the plethora of transcript references cited by 
appellee in support of this proposition, the record re- 
mains silent on the purpose for which R. H. Whitmore 

& Co. was formed. The most reasonable inference is 
that the Venezuela Mines’ financing could not have been 
the motivation. The incorporation occurred in April 
1960, four months before Venezuela Mines was incor- 
porated (Tr. 124-25), long before Whitmore, according 
to his own testimony, knew anything about the proposed 
mining project (Tr. 130-32), and almost a year before 
R. H. Whitmore and Co. entered into employmentagree- 
ments with Venezuela Mines. (Tr. 2433-34; J.A. 206-14). 


A further attempt is made to transform Brown from 
a lawyer into a central figure ina conspiracy by re- 
peatedly stating that Brown "issued himself" a $2,500 
check out of corporate funds (See, e.g., G. Br., 5, 29). 
Those very references show the actual fact: that the 
check was "... not paid to [Brown]. It was paid to 
[Brown's ] law firm, Ginsburg, Leventhal, Brown & Mor - 
rison ... in other words, [Brown] drew this check from 
the bank account at Mr. Whitmore's instructions, paya- 
ble to [Brown's] law firm." (Tr. 2558). } 


The government next attempts to weave Brown into 
the sales of pre-incorporation stock to investors. But 
the analyses in the brief omit relevant portions of the 
trial record. Space does not permit a detailed examina- 
tion of each misstatement and each omission with re- 
spect to each investor, but the treatment of investor 
Suggs is illustrative. The government states that Suggs 
"called" to complain about an Inter-American brochure 
which he received. (G. Br. 10-11), but it omits to state 
what the cited transcript reveals: that Suggs called, not 


1 he other two transcript references given do not bear on 
this issue. Tr. 206-07 contains Whitmore's testimony con- 
cerning checks payable to Whitmore; Tr. 2562 deals with 
Whitmore's full control over Brown's check writing powers). 
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Brown, but Whitmore, the promoter, the central figure, 
the only man who pleaded guilty in this case. (Tr. 731- 
32.) The assertion is then made that Brown sent Suggs 
another brochure (G. Br. 11), although the testimony re- 
flects only that it came in an envelope with Brown's re- 
turn address printed on it, (Tr. 735) and the testimony 
further shows Pfeiffer's testimony that this address was 
one of Whitmore's "better-known addresses." (Tr. 895). 
According to the government's brief, Suggs, upon receipt 
of the second brochure, "sert Brown ... another $1,000” 
(G. Br., 11). The record, however, reflects that this 
$1,000 check was made payable to Whitmore (Tr. 739), 
and sent to an unspecified address in the District of Co- 
lumbia. (/bid.) Finally, the suggestion is made that Har- 
ris, in talking with Suggs, learned that "Brown, Whit- 
more, and Kent" were Selling Inter-American stock and, 
therefore, called them and insisted they remove his 
name from the IAT brochure."’ (G. Br., p. 11. Emphasis 
supplied). The only transcript references cited to iden- 


tify the persons included in "them" and "they" clearly 
show that by "them" and "they" Harris meant Kent and 
Whitmore. (Tr. 835, 1323-24). Brown is not mentioned. 


The analyses in the government's brief of other in- 
vestor testimony is similarly misleading. Thus, the 
brief states that Brown urged Roberts to purchase IAT 
stock (G. Br. 12). No transcript reference is given for 
this bold assertion, and properly so, since it is without 
support in the record. The government asserts that 
Brown told Roberts IAT owned timber worth over 
$9,000,000 (G. Br. 12), but the citations given contain no 
mention of valuation. In discussing the investor Pfeiffer, 
it is said that Brown sent him false brochures (G.Br. 13), 
relying on citations which reveal only Whitmore's testi- 
mony that brochures were mailed from Brown's offices 
tothe persons to whom he, Whitmore, had sold stock (Tr. 
89-90); that these came in envelopes with Brown's printed 
return address (Tr. 877-78); and that Pfeiffer frequently 
sent checks to Whitmore at Brown's address: "1632 K 
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Street was one of [Whitmore's] better-known addresses." 
(Tr. 888-95, passim.) 


The facts are that Brown had virtually nothing to do 
with any of the investors, that his brief comments to 
Suggs and Stockton were made only after Whitmore in- 
sisted, and that the only investor Brown ever met prior 
to investment, Cooke, was warned by him not to invest 
unless he could afford to lose the money. (See Appel- 
lant's Brief, hereinafter "Br."', p. 6). All investors were, 
rather, friends or acquaintances of Whitmore, who were 
solicited by Whitmore, and who invested in the corpora- 
tions because of Whitmore. Thus, the very portions of 
the record relied upon by the government to prove that 
Brown was the central figure show that, if there was a 
"hub" in the alleged conspiracy, it was Whitmore, and 
not Brown. 


The treatment of the Venezuela Mines aspect of the 
case is Similarly misleading. It is said, for example, 
that Bryan's letter authorizing the principals of Vene- 
zuela Mines to name him as their consulting engineer, a 
letter which vitiated his contrary direct testimony (Br. 
25-26) was "made available to Brown's counsel during 
pre-trial discovery”, (G.Br. 28, citing p. 45 of the Tran- 
script of April 15, 1965). The citation relied upon, how- 
ever, refers only toa statement by the prosecutor that 
she thinks she recalls a pre-trial proffer of this letter 
to Brown's counsel. Brown's counsel now, as at trial, 
represents that he never received a copy of this letter 
until the conclusion of Bryan's trial testimony, and that, 
even then, he was compelled to move for its production 
after uncovering the fact of its existence in Bryan's 
§ 3500 materials. (Tr. 1717). 


The government further denies that a merger ever oc- 
curred between Venezuela Mines, the American corpora- 
tion, and Minera Uraima S.A., the Venezuelan corpora- 
tion which owned the mineral concessions. (G. Br. 8-9; 
20). This denial necessarily ignores the executed mer- 
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ger agreement (J.A. 215-17) and the clear testimony at 
trial of four persons, including the investor Pfeiffer, all 
of whom were present in Caracas when the merger oc- 
curred. (See. Br. 36-37). The denial relies on three 
very Slender reeds. (G. Br. 8-9): (1) Whitmore's direct 
testimony that Venezuela Mines had no concessions in 
South America (Tr. 230-31) although Whitmore later 
withdrew this testimony when shown the merger agree- 
ment itself, and testified that it embraced an understand- 
ing reached in Caracas (Tr. 485); (2) the repeatedstate- 
ments given by an accountant, Brooks (Tr. 1485-88; 
1537, 1574), that there was no merger, although Brooks 
did not attend the Caracas meeting, was not present in 
Brown's office when the agreement was signed and had 
never seen the executed agreement of merger; (3) se- 
lected excerpts from Kent's § 3500 material, none of 
which was offered in evidence at trial, it being used 
solely in an attempt to impeach Kent on the question of 
merger. (Tr. 1800-82; 1896; 1903-06; 1912; 1925; 1932- 
33; 1949-50; 1983). ” 


Appellee also misconstrues Harris’ testimony on the 
timber concession issue, stating merely Harris’ asser- 
tion that he "expected to be granted the 25,000 acre con- 
cession for exploitation.’ (G. Br., 25. Emphasis as sup- 
plied by appellee, citing Tr. 1271). Appellee neglects to 
add, however, that Harris had already testified that ex- 
ploitation is only the final, useage phase of a timber 
lease, and that he had already received the 25,000 acre 
grant in "exploration." (See, e.g., Tr. 775-76; 1082-83). 


Appellant reasserts that, contrary to the contention at 
G. Br. 15, he does not challenge the sufficiency of the 
evidence. Appellant submits that the danger of convict- 


Such heavy reliance upon Kent's prior statements is pecu- 
liarly misplaced in light of the Government's later blanketas- 
sertion that: ''§ 3500 material is not considered as substan- 
tive evidence in the case and is limited to use for impeach- 
ment purposes." (G. Br., 29). 
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ing a lawyer because of his association with the clients 
he represents is great, and that the protection afforded 
him by the law and by this Court should be commensu- 
rate with the risks he thereby assumes. The conflicting, 
contrary, and even contradictory inferences which can 
be drawn from the trial record, as demonstrated by the 
analysis of evidence contained in the briefs now before 
this Court, reveal how easily participation in or repre- 
sentation of an unsuccessful business enterprise can be- 
come equated with fraudulent misconduct. See Getchell 
v. United States, 282 F.2d 681, 689 (5th Cir. 1960). 
Courts must be alert to protect against such inferences 
being drawn ina case in which an overvigorous prosecu- 
tion has allowed an infectious and pervasive prejudice to 
contaminate the trial record. 


ARGUMENT 


I. It Was Improper for the Prosecutor Selectively 
To Refresh the Recollections of Key 
Government Witnesses 


It is important at the outset to re-establish what Ap- 
pellant does not assert. Contrary to appellee's conten- 
tion, he does not assert that government witnesses delib- 
erately delivered perjured testimony (See, G. Br. 35). 
Nor does he claim, as the government contends (G. Br. 
23,ff.), that the prosecutor had a legal duty to show 
§ 3500 material to witnesses. He does assert that the 
prosecutor may not pick and choose among § 3500 mate- 
rial in her possession, refreshing witness' recollections 
with those portions of the material which comport with 
her theory of the case and suppressing, either intention- 
ally or negligently, those statements which subvert her 
theory. 


The government's analysis of the trial testimony con- 
cerning a mythical additional payment to Brown from 
corporate funds, treating this as a "mere misstatement", 
a "mere uttering" (See, e.g., G.Br., 15; 29-35; 36-38), 


is a case in point. This discussion studiously ignores 
the fact that the prosecutor deliberately solicited this 
testimony (Tr. 126-128) and emphasized that the payment 
came from the Inter-American bank account, although the 
bank account records in her possession clearly reflected 
that no such payment was or could have been made from 
that source (Br. 31-35); that when confronted with this 
fact, the prosecutor made a "proffer" of independent tes- 
timony to support it (Tr. 427); that she was forced to 
withdraw this proffer at a later stage (Tr. 624); and that, 
finally, she withdrew the withdrawal. (Tr. 1762). Most 
significantly, the government's analysis ignores the fact 
that Whitmore testified that he had never seen the entire 
bank records file, but that he had been shown only se- 
lected checks taken from it. (Tr. 416; 420-21.) Had his 
recollection been refreshed completely, rather than se- 
lectively, he quite likely would never have testified as he 
did. It is important to note that, while the government 
does not now assert that Brown received more than the 
$2,500 fee paid his firm, the addition of an extra $2,500 
is of critical importance. It is the difference between a 
one-quarter interest in a gross $2,500 fee paid his firm, 
and an additional individual payment of $2,500 to Brown 
alone. The prosecutor's handling of this important phase 
of the case left a great deal to be desired in terms of 
fairness to the defendant and candor to the court. 


The selective method used to refresh Stanford's re- 
collection presents a striking parallel. Stanford was not 
shown any of his Jencks material prior to trial (See, Br. 
20, note 4). Then, when Stanford's cross-examination 
damaged the government's case, the prosecutor claimed 
surprise and attempted to impeach Stanford with Gov. 
Exhibit 37, an alleged Jencks statement which was, in 
fact, a transcription of a dictabelt containing only the 
prosecutor's voice, which, Stanford testified, reflected 
what he said “only in part,” (Tr. 694-95) * embodying 


3 tt should be noted that the citation to Tr. 696 (G. Br. 22) is 
misleading. This reference is cited for the proposition that 
[Continued , next page] 
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rather an attempt by the prosecutor to "put words in" his 
mouth. (Tr. 668, 673, 693). The Jencks statements which 
contained Stanford's own words and testimony before the 
Securities and Exchange Commission are completely con- 
sistent with his testimony on cross-examination. More- 
over, in attempting to discredit Stanford's testimony, the 
government argues that Stanford was a "turncoat witness" 
because he was a co-defendant with Darwin Brown in 
another securities fraud indictment and because "Stan- 
ford had been in trouble with the SEC in connection with 
about fifty different stock issues in the past few years," 
(G. Br, 22-23, citing Tr. 679). The unfairness of this at- 
tempted discreditation is unveiled when the record is 
examined. The testimony at page 679 is that Stanford 
had talked with the SEC on fifty different stock issues in 
the last couple of years. There is no indication whatso- 
ever that he was in trouble on any of these issues, and, 
considering the fact thathe was a stockbroker at the time 
in question, the reasonable inference is that his discus-~ 
sions were professional, not criminal, in nature.4 


[Fn. 3, continued] 
Stanford ultimately agreed that Gov. Ex. 37 was an accurate 


transcription of what he said, omitting his qualifying phrase 
"in part". 


4 The other indictment referred to was United States v. Gas- 
ton, Cr, No. 722-64, The indictment was returned by the same 
grand jury which returned the two original indictments in the 
instant case. It named, as defendants, Stanford, Whitmore, 
Brown and six others. 

It contained 77 counts charging two counts of conspiracy, 
violations of § § 5 and 17 of the Securities Act of 1933, 18 
U.S.C. § 1342, and 18 U.S.C. § 1001. Whitmore testified for 
the government in both cases and both cases named, as "'vic~ 
tim-investors," some of the same persons, e.g., Suggs and 
Pfeiffer. Brown served as an attorney for the corporations 
involved in both cases. 

When Whitmore was sentenced on his plea of guilty to one 
count of the indictment in the instant case, not only were the 
remaining ten counts in the case dismissed as against him, 
but he was also dismissed from the Gaston indictment. He 

[Continued, nex page] 
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The government's basic tactic on the issue of prose- 
cutorial misconduct is to take the offense and attempt to 
demonstrate that appellant's charge is a sham, that, hav- 
ing no defense, his counsel chose to "try the prosecutor", 
that the only misconduct at the trial was that of defense 
counsel, and that the prosecutor's misconduct arose as 
an issue in the case only after the jury had returned its 
verdict of guilty. (See, e.g., G. Br, 32-33). The portions 
of the record relied upon for this theory are taken out of 
context and they convey a misleading impression. The 
trial statement of Brown's counsel refusing to "'take back 
a Single thing I said ...'' (Tr. 782) was not an admission 
that he was "trying the prosecutor” but, rather, referred 


[Fn. 4, continued] 
ultimately received a suspended sentence. (See: Transcript 
of proceedings, Whitmore Sentencing, March 12, 1965). 


During the trial of the Gaston case, Stanford pleaded guilty 
to an information charging a violation of § 5 of the Securities 
Act, Crim. No. 1334-65. At the conclusion of the Govern- 
ment's case, which had been tried by a prosecutor of some 
thirty years' government trial experience, the Court stated to 
the Government concerning defendant Brown: 


"You see, in the practice of law, there are some hazards. 
But, if you take a man who is in the practice of the law 
before a Commission such as the Securities and Ex- 
change Commission where you have a myriad of regula- 
tions and laws and provisions which constitute accepted 
practice before the Commission, and then there is a 
line beyond which you go, you are in violation of the 
law. You have a lawyer giving opinion letters and you 
say that some of them were good and some of them were 
bad and some were in between. 


* Ok Ok 


Now, the only way that you can establish any criminality 
back of that is to show that this was done for the pur- 
pose of covering a criminal trade, and for the life of 
me, I cannot see that you have done that with this man 
Brown. That is what you must show, you must show 
that all this is done for the purpose of covering the 
trail.” (Transcript of Proceedings, United Slates v. 
Gaston, et al., pp. 3712-13, January 17, i966). 
[Conlinued, next page| 
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to his earlier statement of belief that the prosecutor pos- 
sessed documents showing that Harris owned timber con- 
cessions at the time he was dealing with IAT. (See: Tr. 
780, ff.) At G. Br. 26, Brown's counsel is quoted as stat- 
ing that he attributed no wrongdoing to the government 
staff "in the hypothetical way I have suggested it... 
(Tr. 3251. Emphasis as supplied by Appellee.) The 
statement was, of course, absolutely correct: Brown's 
counsel then, as now, does not assert hypothetical mis- 
conduct. What we do assert is that there was very real 
misconduct, and that it is the province of this Court to 
determine whether it was so prejudicial as to deprive 
Appellant of a fair trial, especially in a case where the 
evidence was close, and often contradictory, on key is- 
sues, So close, in fact, that the jury was out a day anda 
half before arriving at its verdict. 


” 


Il. The Case of Benjamin v. United States, 
328 F.2d 854 (2d Cir. 1964) Is Not 
Determinative of the Case at Bar 


The government relies heavily upon Benjamin v. 
United States, 328 F.2d 854 (2d Cir. 1964), cert. denied 
sub nom Howard v. United States, 377 U.S. 953 (1964), 


[Fn. 4, continued] 
The Court then granted the defendant Brown's motion for a 
judgment of acquittal, ruling: 


"I just think that this is not a question of where a rea- 
sonable man must entertain a reasonable doubt as to the 
man's guilt. I just think you have an evidence deficien- 
cy. I mean, you can infer certain things; certainly you 
can infer guilt from certain things, but you cannot sur- 
mise it. There is a difference .... 


You have to hop so many hedge rows to arrive in the 
guilty circle so jar as this man is concerned, 

* OK OK 
{Insofar as the defendant Brown is concerned, because 
of the lack of evidence to support the indictment on the 


charges against him, the motion for judgment of acquit- 
tal is granted." (/d., at 3721-22; 3726, respectively). 
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for the proposition that pro forma financial statements 
which fail to disclose the assumptions on which they are 
based are false and misleading. (See, e.g., G.Br. 7, 19). 
It attempts to buttress this applicability by asserting 
that: '... responsibility for the preparation of the false 
IAT brochure [containing the allegedly misleading pro 
forma statements] was not a contested issue." (G. Br. 24), 
Brown's Stipulation that the earlier handwritten version 
of the brochure was in Brown's handwriting (Jbid), how- 
ever, governed only the balance sheet, not the entire bro- 
chure, and the handwriting in question was nothing more 
than Brown's transcription of details given him by Har- 
ris during a meeting between the two men in Brown's of- 
fice.° (Br. 7-8; Tr. 1209). This sheet was ultimately 
revised in memoranda dated March 1 and 7 and included 
in a brochure compiled from information supplied solely 
by Harris. (Tr. 1196-97; 1220; 1232-33 (Harris)). After 
compilation, the brochure was used during the Steelman 
negotiations, where Harris made full disclosure concern- 
ing the data shown on the uncertified pro forma balance 
sheets. (Tr. 1318 (Harris); 2616-17 (Brown)). The IAT 
brochure clearly stated that the figures and projections 
were for a "proposed" corporation (JA 229, 239, 246) and 
that the plan of operation was "projected." (JA 230, 240, 
247). Testimony from the expert accountant, O'Neill 
(Tr. 3055) demonstrates that, while there must be dis- 
closure of the assumptions upon which pro forma sheets 
are based, these assumptions need not be shown on the 
sheets themselves, if they are uncertified, but can be 
made in various ways, including orally. See also, gen- 
erally: Kohler, A Dictionary for Accountants, 3d Edition. 
There is no question that the pro forma sheets in the IAT 
brochures of March 1, 7, and 15 were uncertified, and 
equally no question that full oral disclosure of the as- 
sumptions on which they were based was made. Brown 


5 The conservatism and careful qualifications shown by the 
handwritten portions of the sheet are evident. JA 238. 
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denied knowledge of or responsibility for the April Ist 
IAT brochure, and there was no trial testimony to the 
contrary. (Tr. 2628-29). With respect to the bro forma 
balance sheets in the Venezuela Mines' brochure, they, 
too, were uncertified, and footnotes contained on them 
referred to pages explaining in full the assumptions upon 
which the valuations were based, (J.A. 119), as well as 
to the fact that the valuations were based on projections 
made "after taking effect of merger." (Id. at asterisk.) 


On the other hand, Benjamin involved certified bro 
forma balance sheets, prepared on the stationery of a 
Certified Public Accountant, and over his Signature. 
These sheets, contrary to those in the IAT and VM bro- 
chures, deliberately left the impression that the figures 
were not based upon assumptions at all, but rather on 
"an examination of the books and records of the diversi- 
fied holdings of your corporation for the period ended 
December 31, 1960."" (328 F.2d at 859. See the same 
notation, this time for 1961, emphasized in the opinionat 
p. 860.) Further, Benjamin is clearly enforcing stand- 
ards for a CPA, not an attorney: 


"It would ae HSE a peck peg profession to . 
Suppose that a certified public accountant may ta 
he representations of 2 eos naa a8 to : 
companies it proposes toacquire. . ." (328 F.2d 861) 

and is plainly attempting to impose special obligations on 
the accountant when certifying pro forma statements, be- 
cause of the accountant's special knowledge: 


"Any accountant must know that his obligations in 
certifying ‘proforma’ statements are not satisfied 
by any Such arithmetical exercise as Howard per- 
formed." (328 F.2d at 862. Emphasis supplied). 


Thus, the Benjamin rule is not intended to apply to, and 
clearly does not govern, a situation such as the one at 
bar: where the pro forma.sheets were not prepared by 
an accountant, did not purport to be based on an exami- 
nation of books and records, were clearly intended as 
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projections for "proposed" corporations, and were fully 
explained either verbally or by footnotes. 


I. It Was Error for the Lower Court To Refuse 
To Consolidate the Ten Substantive Counts in 
the Indictment Because They Charged but a 
Single Scheme and a Single Course of Conduct 


The government asserts that each mailing under 15 
U.S.C. § 77q(a) constitutes a separate offense, that it is, 
therefore, proper to charge each mailing in a separate 
count of the indictment, even if all mailings are pursuant 
to the same course of conduct, and that the Greenberg 
and Hughes cases, which upheld consolidation, are not 
controlling because the judges there were "merely con- 
struing the particular indictment before them." (G. Br. 
41). 


The government arrives at this conclusion through the 
misconstruction of a number of cases and a confusion of 
the mail fraud and securities fraud statutes. It asserts, 


initially, that United States v. Cashin, 281 F.2d 669 (2d 
Cir. 1960) is irrelevant to the question of consolidation 
because it involved merely a question of venue. It fur- 
ther contends that, even if Cashin is relevant, it is not 
controlling because it, in turn, was impliedly overruled 
by United States v. Guterma, 281 F.2d 742 (2d Cir. 1960) 
which allegedly rejected the "course of conduct" rationale 
employed in United States v. Universal CIT, 344 U.S.218 
(1952). (G. Br. 38-44) 


The Cashin case, while it arose ona defense motion 
for change of venue, is directly applicable to the case at 
bar. For, in determining whether the transfer of venue 
was proper, the Second Circuit necessarily decided the 
gist of the offense under the fraud provisions of the Se- 
curities Act of 1933. If that Court had decided that the 
violation charged was identical to that charged under the 
mail fraud provisions of Title 18, whereunder each mail- 
ing conStitutes a separate offense, then it would have re- 
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versed the transfer of venue, for under such an analysis, 
the trial should have occurred where the fraudulent mail- 
ing took effect, New York. But the Second Circuit ruled 
that the gist of the offense was the scheme, the single 
course of conduct, and therefore upheld the venue trans- 
fer to the place where the scheme was hatched, Alabama, 
stating: '"... there is surely no reason to now extend the 
[mail fraud] rule to other areas of the law.” 281 F.2d 
669 (1960). Thus, Cashin gives strong support to appel- 
lant's position (Br. 41) that a single course of conduct 
under § 77q(a) should be charged in a single count. 


Appellee's reliance on the Guterma case, supra, (G. 
Br. 41) does not undercut this support. Guterma involved 
neither stock fraud nor the Securities Act of 1933, Rath- 
er, it was brought under the reporting provisions of the 
Securities Act of 1934, provisions which are closely 
analogous to the filing requirements of the tax code. (26 
USC § 7203. See U.S. v. Shaffer, 291 F.2d 689 (7thCir. 
1961), cert. denied 368 U.S. 915, cert. denied 368 US. 


962 (2 mems.), upholding consecutive sentences for con- 
secutive failures to file under this section.) These pro- 
visions clearly make each failure to report a separate 
offense. The Guterma court, thus, quite rightly upheld 
the consecutive sentences given for conviction on sepa- 
rate counts of consecutive failure to file, stating: 


"To hold that each willful default in filing a month- 
ly report is a separate offense is consistent both 
with the language of the statute and with the im- 


ortant purpose of achieving the timely filing of 
current information whic ongress considered 
necessary for the protection of investors. 
F.2da . Emphasis supphed. 


No such important purpose is to be served by charging 
separate mailings in separate counts under 15 U.S.C. 
§ 77q(a). There, the scheme is the thing. 


Moreover, it is neither surprising nor, as the gov- 
ernment infers (G. Br. 41) "significant"’, that Cashin, de- 
cided exactly one month after Guterma by two of the 
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three judges involved in Guterima, did not mention the 
latter case, for the cases involved entirely different 
Statutes. 


Nor does United States v. Benjamin, 328 F.2d 854 
(2d Cir. 1964), present any challenge to this "course of 
conduct" analysis, despite the government's contrary 
assertion. (G. Br. 43). For Benjamin held that Con- 
gress intended to make life equally difficult for persons 
guilty of mail fraud and securities fraud with respect 
to, but only to the extent of, the issue of "willfulness.”’ 
(328 F.2d at 863). The questions of consolidation of 
counts andthe gist of the offense contemplated by § 77q(a) 
were neither raised nor considered by Benjamin, andno 
analogies to the mail fraud statute were drawn there on 
these issues. 


Finally, the government's citation of United States v. 
Binstock, 37 F.R.D. 13(8.D.N.Y. 1965), does not dis- 
credit appellant’s reliance on Greenberg and Hughes 


under the circumstances of the instant indictment. Even 
assuming, avguendo, that the Binstock court could and 
purported to overrule the earlier decisions of the same 
court, Binstock does not do so. Rather, it denies con- 
solidation of fraud counts in the factual situation pre- 
sented to it, and states that: "... in Greenberg and 
Hughes, the judges were merely construing the particu- 
lar indictments before them,."’ (G. Br. 41). We accept 
that distinction for the indictment at bar is virtually 
identical to those in Greenberg and Hughes. In the first 
count, it charges a single scheme, a Single course of 
conduct, plus a mailing. The remaining nine substan- 
tive counts reallege without restating the charges inthe 
first count, and merely insert a different mailing. (See: 
J.A. 14-29; Br. 43). It is clear from the format that 
only one offense is being charged, and that the offense 
has simply been fragmented into ten separate parts. 
Neither the rationale and policy of §77q(a) nor the case 
law supports such fragmentation. 
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The prejudice to appellant from this fragmentation 
is clear. Although only one scheme was charged in the 
indictment, the jury's verdict indicates that they found 
the existence of two schemes: one, in which Brown was 
found to have participated, consisted of counts 2, 3, 5, 
6, and 10; the other, in which Kent was found to have 
participated, consisted of counts 5, 6, 8, and 10. No 
theory consistent with a proper interpretation of the 
statute or witha correct reading of the offense as charged 
in the indictment can support this verdict. The trial 
court's failure to grant the defendant's motion to con- 
solidate was therefore erroneous and prejudicial to the 
appellant, because it allowed the jury to convict appel- 
lant of a crime with which he was not charged. As was 
aptly said in Powe v. Uniled States, 11 F.2d 598, 599 (4th 
Cir. 1926): ''The government cannot split up one conspir- 
acy and make several conspiracies out of it." See also: 
Short v. United States, 91 F.2d 614, 622 (4th Cir. 1937). 


IV. The Factual Background of the Instant Case, 
and the Evidence Adduced at Trial, Show the 
Existence of Separate and Distinct Opera- 
tions, and Support Appellant's Allegation of 
Error Basedon the Trial Court's Refusal To 
Grant His Requested Kotteakos Instructions 


Appellant's original brief has already pointed out that 
the instant indictment superseded the original two, sep- 
arate indictments in this case, one involving the Inter- 
American Timber operation, the other, the Venezuela 
Mines project. (Br. 2-3). Inter-American was centered 
in Surinam; Venezuela Mines, in Venezuela, Under the 
two original indictments, each project involved different 
persons: for Inter-American, Whitmore and Brown; for 
Venezuela Mines, Whitmore, Kent, and Brown. The gov- 
ernment's bill of particulars furthered this divisionnam- 
ing aS co-conspirators Harris, involved only in Inter- 
American and Hea and Taube, involved only in Venezuela 
Mines. Proof at trial also supported such a split: the 
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last investment was made in Inter-American in January 
1960, the last solicitation for funds occurred in April 
1960, and Inter-American was dormant by June 1960. 
(See: Br. 4-9). Venezuela Mines, on the other hand, was 
not incorporated until two months later, August 1960, 
pre-incorporation funds were not sought until October 
1960, and the mineral concessions were not acquired un- 
til December 1960. (See: Br. 10-13) 


Nevertheless, the charge of the Court below, together 
with its denial of Appellant's requested Kotteakos in- 
structions, make it quite clear that the jury was being 
instructed on the basis of a single overall scheme anda 
single overall conspiracy to defraud. This charge was 
given despite the circumstances surrounding the re- 
indictment and the facts adduced at trial which clearly 
support the existence of distinct operations, and separate 
alleged conspiracies. Therefore, the Court should have 
either: (1) given appellant's requested instructions, di- 
recting verdicts of acquittal if separate schemes and 
separate conspiracies were found, onthe ground that such 
findings would render appellant not guilty as charged; or 
(2) sua sponte, directed a mistrial, on the ground that the 
evidence did not comport with the charge, and that appel- 
lant should therefore be re-tried on charges of separate 
schemes and separate conspiracies, The latter alterna- 
tive comports with the result reached in the Kotteakos 
decision itself, where a finding of distinct conspiracies 
was found to warrant a new trial, premised on such sep- 
arateness. 


Appellee's citation of United States v. Cohen, 145 F.2d 
82 (2d Cir. 1944), cert. den. 323 U.S. 799 (1945), (G. Br. 
45) does not counteract this analysis. For while Cohen 
did hold that the trial court properly charged the jury 
that they could convict on either the single conspiracy 
charged or the separate conspiracies shown, that case 
antedated Kotteakos and its validity must be judged ac- 
cordingly. Moreover it ill behooves the government to 
rely on Cohen when the trial court's charge in the instant 
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case does not contain, by any fair reading, the type of 
charge given in Cohen and, in fact, such a charge was 
never sought by government trial counsel. Similarly, cita- 
tion to Uniled States v. Benjamin is inapposite (G.Br. 45) 
for the question there was not, as here, whether it was 
error to refuse to give Kotteakos instructions ina situation 
showing Separate projects involving different people over 
different periods of time, but rather whether the evidence 
at trial, which involved the same persons, a single proj- 
ect, and a continuous period of time, supported a finding 
of separate conspiracies. 


The proper result for the instant case under the Kot- 
leakos principle is remand for a new trial under proper 
instructions. 


V. Because the Jury Knew That Harris Was 
Charged as a Co-conspirator, the Govern- 
ment's Bill of Particulars Effected an Un- 
constitutional Amendment of the Indict- 
ment, and Deprived the Court Below of 
Jurisdiction in This Matter 


Appellant has already set out his position concerning 
the unconstitutionality of amending a criminal indictment 
by utilizing a bill of particulars to name as co-conspira- 
tors persons known to the indicting Grand Jury but un- 
named by it.(Br. 48-51). The Government's repeated 
assertion is that this contention, even if legally accurate, 
is irrelevant because appellant suffered no prejudice. 
This is simply not so. First, the jury was, at least 
twice, made aware that Harris was charged as a co- 
conspirator in this case. (Tr. 1323, 3247). Thereafter, 
at least twice in the Court's charge, reference was made 
to co-conspirators (JA 44, 45-46) and the responsibility 
of one conspirator fur the acts and declarations of anoth- 
er. Second, Harris asserted his knowledge that the tele- 
gram he sent out concerning timber orders was false 
(Tr. 837), thus binding his alleged co-conspirator, Brown, 
by this admission. Indeed, in enumerating those persons 
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who had knowledge of the telegram's falsity, the prose- 
cutor listed "Harris, Whitmore, Brown and Kent," (Tr. 
3123, emphasis supplied), that is, the three men named 
by the grand jury as co-conspirators, plus the man 
named by the prosecutor as a co-conspirator. Earlier, 
the prosecutor had spoken of certain of Harris’ state- 
ments as "admissions."’ (Tr. 3112) Brown, however, 
testified that he believed the telegram to be true. (Tr. 
2990). If Harris had not been named as a co-conspira- 
tor, his admission concerning the telegram could not 
have been binding against Brown; if he had not been 
Known to the jury as a co-conspirator, within the same 
alleged conspiracy as appellant, it might well have found 
that Harris was the confidence man who misled Brown, 
rather than the partner who abetted the asserted wrong- 
doing. Thus, the addition of Harris as a co-conspirator 
by the prosecutor, and not by the indicting grand jury, 
was prejudicially improper. 


CONCLUSION 


For the foregoing reasons and the reasons Set out in 
appellant's original brief, appellant respectfully prays 
that the judgment of the court below be reversed. 


Respectfully submitted, 


THOMAS A, WADDEN, JR. 
PETER R. TAFT 
JUDITH COLEMAN RICHARDS 


1000 Hill Building 
Washington, D.C. 20006 


Counsel for Appellant 


United States Court of Appeals 


For rae Disrricr or Corumpia Crecuir 


No. 19,460 


Darwin Cuartes Brown, Appellant, 
v. 


Unrrep Srares or America, Appellee. 


Appeal From the United States District Court 
for the District of Columbia 


rt of ABBRASION FOR REHEARING 


Columbia Circuit 


yited States Cou 


* tor the District ot 


SA e 0 1957 
Tromas A, WavDEN, JR. 
Rayrmonp W. Bercan 
1000 Hill Building 
Washington, D.C. 20006 
Counsel for Appellant 


Of Counsel: 
Wrtams anp Connotiy 
1000 Hill Building 
Washington, D.C. 20006 


Press or Brnon S. Apams Pemvrina, Ivc., WASHINGTON, D. C. 


Po 


United States Court of Appeals 


For tae Disrrict of CoLumB1a Circuir 


Darwin Cuartes Brown, Appellant, 


v. 


Untrep States or America, Appellee. 


Appeal From the United States District Court 
for the District of Columbia 


PETITION FOR REHEARING 


Darwin ©. Brown moves for re-hearing, pursuant to 
Rule 26 of this Court’s rules, en bance, or, alternatively, be- 
fore the division of this Court which heard and decided 
his original appeal. Although the brief on appeal raised 
variations on five separate questions, this petition is 
limited to consideration of two points. 


9 
2 


1. Misconduct of the Trial Prosecutor 


The original brief for this appellant detailed, at some 
length, the actions of the Assistant United States Attorney 
deemed to be violative of the standards set out by the 
United States Supreme Court in Berger v. United States, 
295 U.S. 78 (1935), and by this Court in Jones and Camp- 
bell v. United States, 119 App. D.C. 213, 338 F. 2d 553 
(1964). See Brief on Appeal, pp. 19-37. Virtually the same 
day on which this case was decided by one division of this 
Court, another division reversed a conviction in Francina 
King v. United States, No. 19,641 (December 21, 1966), in 
which the quoted misconduct of the Assistant United States 
Attorney is scarcely more aggravated than that which 
occurred, and which has previously been detailed, in this 
case. 


The primary example of this was testimony elicited 
from Ralph Whitmore (the principal government witness 
and a co-defendant) as to the amount of money received 
by the appellant from the bank account of Inter-American, 
a bank account which showed deposits of only slightly less 
than $13,000 (Tr. 439). On direct examination, Whitmore 
asserted that he received $6,750 and that the appellant 
Brown received $5,000, leaving only a few hundred dollars 
for the company investors (Tr. 126-128, Whitmore). $2,500 
was admittedly paid to Brown’s law firm (Tr. 2558, Brown) 
and Whitmore alleged that the other $2,500 had been paid 
to Brown personally. (Tr. 126-128, Whitmore). In fact, 
no such second payment had been made, as the Assistant 
United States Attorney well knew. 


Whitmore testified on cross-examination that while he 
had been permitted to see his own checks (Tr. 420-421, 
Whitmore), he had never been permitted to examine the 
bank records of the corporation. The Assistant United 
States Attorney promptly stipulated that there was ‘‘no 
second check’? (Tr. 417), but then added, ‘‘the Govern- 
ment is prepared to make a proffer and have a basis inde- 
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pendent of the testimony of this witness to have... 
elicited this testimony’’ (Tr. 427). 


From that point on, the mythical second $2,500 left a 
prejudicial trail through the case. Many pages of the 
record were consumed with the witness George Stanford 
on cross-examination in an attempt to remove any suspicion 
as to the additional payment (Tr. 623-628, 671-676, 708- 
716, 718-719, Stanford). Then the Assistant United States 
Attorney began to shift ground. In direct contradiction 
to her statement of the day before, supra, she stated to the 
Court: 

“‘T want to make perfectly clear that I do not believe 


that I have ever said that I had independent evidence 
to substantiate $2,500, your honor.’’ (Tr. 624). 


Nevertheless, she still claimed to have a basis for the ex- 
istence of the second $2,500 and represented to the Court: 


“* . . of that $2,500, $750 of it came from a check 
which was supposed to be for travel expenses but that 


in fact Mr. Brown did not use that money for travel 
expenses, did not take such a trip and nevertheless 
did not return the money to the company.’’ (Tr. 625). 


This, too, she had to know was inaccurate as a result of 
her custody of the Inter-American books. To correct it, 
Whitmore was called as a defense witness and testified, 
from his signed receipts in that file, that he had received, 
for his Inter-American expenses, $600 in cash from Brown 
shortly after the date of the $750 check. (Tr. 2690, 1755, 
2559, Government Exhibit 20). The appellant’s testimony 
clarified this transaction when he stated that the $750 
check had been drawn for a trip he later cancelled and he 
had then reimbursed Whitmore for $600 of his expenses 
and applied the remaining $150 as reimbursement for his 
personal payment of the Inter-American incorporation ex- 
penses. (Tr. 2560-62, Brown). The government stipulated 
there was no Inter-American check for incorporation ex- 
penses, (Tr. 2694). 
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Finally, during Stanford’s re-examination, the Court 
ordered the prosecutor to reveal her independent sources. 
(Tr. 634). She replied that it was a prior statement under 
oath by defendant Kent. (Tr. 634-35). Ironically, this 
turns out to be the ultimate bootstrap argument. The rele- 
vant SEC testimony is included in the Joint Appendix 
(J.A. 197). It clearly shows not only that Kent’s testi- 
mony was hearsay but was based upon Whitmore’s account 
to him of how the $12,500 had been dispensed from the 
Inter-American bank account. (J.A. 199-201). The only 
conclusion that can be reached is that the Assistant United 
States Attorney never had the independent source she 
claimed. 


By thus injecting an additional $2,500 payment into the 
case, the appellant was readily transformed from a lawyer 
for a failing corporation, Getchell v. United States, 282 
F. 2d 681, 689 (Sth Cir. 1960), to a promoter and one who 
had shared inordinately in the profits of the corporation. 


Moreover, as indicated in the main brief for this appel- 
lant, three witnesses, George Stanford, Joseph Harris, and 
Russell Bryan, significantly modified their direct examina- 
tion during cross-examination. Ignoring their cross-exami- 
nation, the Assistant United States Attorney, in summa- 
tion, relied solely on their testimony on direct in violation, 
not only of elemental standards of fairness, but in the face 
of the language in Reiss v. United States, 324 F. 2d 680, 
685-686 (1st Cir. 1963) that ‘‘it is not only short-sighted, 
but improper, for the Government to argue its witness’ 
direct testimony in disregard of obvious modifications and 
explanations made on cross.’’ 


2. The Superseding Grand Jury 


This case had a very peculiar genesis. In early March 
of 1964, indictment No. 208-64 was returned against this 
appellant and Ralph Whitmore alleging conspiracy and 
nine counts of fraud (15 U.S.C. § 77q(a)), arising from the 
sale of Inter-American Timber securities. Later the same 


5 


month, indictment No. 228-64 was returned against this 
appellant, Ralph Whitmore and M. Thomas Kent, alleging 
conspiracy and one count of fraud (15 U.S.C. 77q(a)) in- 
volving the sale of Venezuela Mines securities. Later that 
same year, the indictment from which this appeal arises, 
No. 785-64, was returned by a different grand jury, pre- 
sided over by a different prosecutor from the one who had 
presented the two earlier indictments, and returned after 
only one day of consideration, (See Brief on Appeal, 
p. 46) The superseding indictment did nothing more than 
combine the two earlier indictments, No. 208-64 and No. 
228-64, and in combining them carried forward into Overt 
Act 18 of the instant indictment the following misprint: 


“618. On or about March 25, 1961 the defendant Dar- 
win Charles Brown mailed and caused to be mailed a 
letter together with a brochure entitled Venezuela 
Mines, Inc. addressed to Mr. Weston Bouret, Utah 
Construction & Mining Co., 550 California Street, San 
Francisco 4, San Francisco (sic).’? (Emphasis sup- 
plied) 


The same identical language, including ‘‘San Francisco 4, 
San Francisco’’, was found as an overt act of indictment 
No. 228-64. Copies of all pertinent indictments were fur- 
nished this Court at the time of argument. 


Counsel moved the Court to inspect the grand jury 
minutes to determine whether there was, in fact, any evi- 
dence before the subsequent grand jury to support the 
return of the superseding indictment (J.A. 29). The mo- 
tions court, while disapproving the practice, refused to lift 
the veil of grand jury secrecy further than to determine, 
upon the representation of the Assistant United States 
Attorney, that there had been ‘‘a live witness’’ in addition 
to the transcripts of the testimony before the prior grand 
jury. (Brief on Appeal, p. 46) The motion was denied. 
In Nordlinger v. United States, 24 App. D.C. 404 (1904), 
this Court held, at least inferentially, that a new indict- 
ment may not be returned without hearing witnesses, and 
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there is enough in this record at least to infer that what 
was done was simply to summarize the evidence before 
the prior grand jury. Although the United States Court 
of Appeals for the Fourth Circuit held in United States v. 
United States District Court for the Southern District of 
West Virginia, 238 F. 2d 718, 721 (4th Cir. 1956), cert. 
denied sub nom Valley Bell Dairy Co., Inc. v. United States, 
352 U.S. 981 (1957), that it was not improper for counsel 
for the Government to summarize ‘‘for the benefit of the 
grand jury the evidence that has been heard’’ (emphasis 
supplied), it would decidedly be improper for counsel for 
the Government to summarize evidence which has not been 
heard. Sce, for example, Attorney General v. Pelletier, 
240 Mass. 264, 310, 134 N.E. 407, 420 (1922): 


‘“‘For the District Attorney to make such statement is 
to substitute his memory for recollection of the grand 
jurors’ and is to that extent to usurp their function. 
Such conduct on the part of a prosecuting attorney is 
as reprehensible as to offer direct advice concerning 


the issues depending for decision by the grand jury.”’ 


Similar expression is found in Abbott v. Circuit Court of 
Pima County, 86 Ariz. 309, 345 P. 2d 776, 778 (1959): 


“‘Such a practice, although no doubt innocently con- 
ceived and executed in this case, would be most danger- 
ous and could result in great injustice by incorrectly 
informing such jurors as to what was actually said 
by the witness. It is indubitably true that no two 
people that have heard the testimony of a witness for 
five minutes can repeat the substance of it alike. It 
is hearsay testimony of the rankest type and should 
never be permitted.’’ 


And, upon analysis, the validity of equating even an ac- 
curate summary with an improper and unlawful exhorta- 
tion by the prosecutor is wholly valid, for ‘‘a prosecutor 
[may be] dishonorable merely by being partial,’’ 62 Harv. 
L. Rev. 1234, 1235 (1949), quoted with approval in The 
Grand Jury, 30 K.C.L. Rev., 149, 183, n. 166 (1962), and, 
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as the representative of a party, the prosecutor can hardly 
hope to be less than partial. See Note, The Nature and 
Consequences of Forensic Misconduct in the Prosecution of 
a Criminal Case, 54 Col. L. Rev. 946 (1954), examining 
the psychology of prosecution and pointing out that a 
prosecutor may inevitably be lead into overzealousness by 
the feeling that he alone is waging a war against crime; 
see also Prosecutor’s Bias—An Occupational Disease, 2 
Ala. L. Rev. 40 (1958). 4 Wharton, Criminal Law and 
Procedure, §1716 is in agreement, as is Annotation, 4 
A.L.R, 2d, 393, 414 at §15. It was error for the Court 
not to permit exploration, at least in camera, of what had, 
in fact, occurred before the grand jury which returned the 
superseding indictment and this case should, at a minimum, 
be remanded so that such an exploration could be made. 


For the foregoing reasons, the appellant respectfully 
requests that his petition for rehearing be granted. 


Respectfully submitted, 


Tuomas A. Wappen, Jr. 
Raymonp W. Brrcan 
1000 Hill Building 
Washington, D. C. 20006 
Counsel for Appellant 
Of Counsel: 


Wiitiuas anp Connoiiy 
1000 Hill Building 
Washington, D.C. 20006 
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